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whereby the Commission acknowledges
receipt of the notice; and

(3) After making a withdrawal requir-
ing the approval and notice required in
paragraphs (c)(1) and (c)(2) of this sec-
tion, and before the next daily seg-
regated funds calculation, no futures
commission merchant may make any
further withdrawals from accounts
holding Cleared Swaps Customer Ac-
count funds, except to or for the ben-
efit of Cleared Swaps Customers, with-
out complying with paragraph (c)(1) of
this section and filing a written notice
with the Commission under paragraph
(c)(2)(vi) of this section and its des-
ignated self-regulatory organization
signed by the chief executive officer,
chief finance officer, or other senior of-
ficial. The written notice must:

(i) List the amount of funds provided
to each recipient and each recipient’s
name;

(ii) Disclose the reason for each with-
drawal;

(iii) Confirm that the chief executive
officer, chief finance officer, or other
senior official (and identify of the per-
son if different from the person who
signed the notice) pre-approved the
withdrawal in writing;

(iv) Disclose the current estimate of
the futures commission merchant’s re-
maining total residual interest in the
segregated accounts holding Cleared
Swaps Customer Account funds after
the withdrawal; and

(v) Include a representation that to
the best of the notice signatory’s
knowledge and reasonable belief the fu-
tures commission merchant remains in
compliance with the segregation re-
quirements after the withdrawal.

(d) If a futures commission merchant
withdraws funds that are not for the
benefit of Cleared Swaps Customers
from Cleared Swaps Customer Ac-
counts, and the withdrawal causes the
futures commission merchant to not
hold sufficient funds in Cleared Swaps
Customer Accounts to meet its tar-
geted residual interest, as required to
be computed under §1.11 of this chap-
ter, the futures commission merchant
must deposit its own funds into the
Cleared Swaps Customer Accounts to
restore the targeted amount of residual
interest on the next business day, or, if
appropriate, revise the futures commis-
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sion merchant’s targeted amount of re-
sidual interest pursuant to the policies
and procedures required by §1.11 of this
chapter. Notwithstanding the fore-
going, if the futures commission mer-
chant’s residual interest in Cleared
Swaps Customer Accounts is less than
the amount required to be maintained
by §22.2 at any particular point in
time, the futures commaission merchant
must immediately restore the residual
interest to exceed the sum of such
amounts. Any proprietary funds depos-
ited in Cleared Swaps Customer Ac-
counts must be unencumbered and oth-
erwise compliant with §1.256 of this
chapter, as applicable.

(e) Notwithstanding any other provi-
sion of this part, a futures commission
merchant may not withdraw funds that
are not for the benefit of Cleared Swaps
Customers from a Cleared Swaps Cus-
tomer Account unless the futures com-
mission merchant follows its policies
and procedures required by §1.11 of this
chapter.

[78 FR 68647, Nov. 14, 2013]

PART 23—SWAP DEALERS AND
MAJOR SWAP PARTICIPANTS

Subpart A [Reserved]

Sec.
23.1-23.20 [Reserved]

Subpart B—Registration

23.21 Registration of swap dealers and
major swap participants.

23.22 Prohibition against statutory dis-
qualification in the case of an associated
person of a swap dealer or major swap
participant.

23.23 Cross-border application.

23.24-23.40 [Reserved]

Subpart E—Capital and Margin Require-
ments for Swap Dealers and Maijor
Swap Participants

23.100 Definitions applicable to capital re-
quirements.

23.101 Minimum financial requirements for
swap dealers and major swap partici-
pants.

23.102 Calculation of market risk exposure
requirement and credit risk exposure re-
quirement using internal models.

23.103 Calculation of market risk exposure
requirement and credit risk requirement
when models are not approved.
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23.104 Equity Withdrawal Restrictions.

23.106 Financial recordkeeping, reporting
and notification requirements for swap
dealers and major swap participants.

23.106 Substituted compliance for swap
dealer’s and major swap participant’s
capital and financial reporting.

23.107-23.149 [Reserved]

23.150 Scope.

23.151 Definitions applicable to margin re-
quirements.

23.152 Collection and posting of initial mar-
gin.

23.153 Collection and posting of variation
margin.

23.1564 Calculation of initial margin.

23.155 Calculation of variation margin.

23.156 Forms of margin.

23.157 Custodial arrangements.

23.158 Margin documentation.

23.159 Special rules for affiliates.

23.160 Cross-border application.

23.161 Compliance dates.

23.162-23.199 [Reserved]

APPENDIX A TO SUBPART E—APPLICATION FOR
INTERNAL MODELS TO COMPUTE MARKET
RISK EXPOSURE REQUIREMENT AND CREDIT
RISK EXPOSURE REQUIREMENT

APPENDIX B TO SUBPART E—SWAP DEALER
AND MAJOR SWAP PARTICIPANT POSITION
INFORMATION

APPENDIX C TO SUBPART E—FINANCIAL RE-
PORTS AND SPECIFIC POSITION INFORMA-
TION FOR SWAP DEALERS AND MAJOR SWAP
PARTICIPANTS SUBJECT TO THE CAPITAL
REQUIREMENTS OF A PRUDENTIAL REGU-
LATOR

Subpart F—Reporting, Recordkeeping, and
Daily Trading Records Requirements
for Swap Dealers and Major Swap Par-
ticipants

23.200
23.201
23.202
23.203
23.204

Definitions.

Required records.

Daily trading records.

Records; retention and inspection.

Reports to swap data repositories.

23.205 Real-time public reporting.

23.206 Delegation of authority to the Direc-
tor of the Division of Swap Dealer and
Intermediary Oversight to establish an
alternative compliance schedule to com-
ply with daily trading records.

Subpart H—Business Conduct Standards for
Swap Deadlers and Major Swap Partici-
pants Dealing With Counterparties, In-
cluding Special Entities

23.400 Scope.

23.401 Definitions.

23.402 General provisions.

23.403-23.409 [Reserved]

23.410 Prohibition on fraud, manipulation
and other abusive practices.
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23.411-23.429 [Reserved]

23.430 Verification of counterparty eligi-
bility.

23.431 Disclosures of material information.

23.432 Clearing disclosures.

23.433 Communications—fair dealing.

23.434 Recommendations to counterpar-
ties—institutional suitability.

23.435-23.439 [Reserved]

23.440 Requirements for swap dealers acting
as advisors to Special Entities.

23.441-23.449 [Reserved]

23.450 Requirements for swap dealers and
major swap participants acting as
counterparties to Special Entities.

23.451 Political contributions by certain
swap dealers.

APPENDIX A TO SUBPART H OF PART 23—GUID-
ANCE ON THE APPLICATION OF §§23.434 AND
23.440 FOR SWAP DEALERS THAT MAKE REC-
OMMENDATIONS TO COUNTERPARTIES OR
SPECIAL ENTITIES

Subpart I—Swap Documentation

23.500
23.501
23.502

Definitions.

Swap confirmation.

Portfolio reconciliation.

23.503 Portfolio compression.

23.504 Swap trading relationship docu-
mentation.

23.505 End user exception documentation.

23.506 Swap processing and clearing.

APPENDIX 1 TO SUBPART I OF PART 23—EXHIB-
ITs A-D

Subpart J—Duties of Swap Dealers and
Major Swap Participants

23.600 Risk Management Program for swap
dealers and major swap participants.

23.601 Monitoring of position limits.

23.602 Diligent supervision.

23.603 Business continuity and disaster re-
covery.

23.604 [Reserved]

23.605 Conflicts of interest policies and pro-
cedures.

23.606 General information: availability for
disclosure and inspection.

23.607 Antitrust considerations.

23.608 Restrictions on counterparty clearing
relationships.

23.609 Clearing member risk management.

23.610 Clearing member acceptance for
clearing.

23.611 Delegation of authority to the Direc-
tor of the Division of Clearing and Risk
to establish an alternative compliance
schedule to comply with clearing mem-
ber acceptance for clearing.

Subpart K [Reserved]
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Subpart L—Segregation of Assets Held as
Collateral in Uncleared Swap Transactions

23.700 Definitions.
23.701 Notification of right to segregation.
23.702 Requirements for segregated initial

margin.

23.703 Investment of segregated initial mar-
gin.

23.704 Requirements for non-segregated
margin.

AUTHORITY: 7 U.S.C. 1la, 2, 6, 6a, 6b, 6b-1, 6¢C,
6p, 6r, 6s, 6t, 9, 9a, 12, 12a, 13b, 13c, 16a, 18, 19,
21.

Section 23.160 also issued under 7 U.S.C.
2(i); Sec. 721(b), Pub. L. 111-203, 124 Stat. 1641
(2010).

SOURCE: 77 FR 2628, Jan. 19, 2012, unless
otherwise noted.

Subpart A [Reserved]
§§23.1-23.20 [Reserved]

Subpart B—Registration

§23.21 Registration of swap dealers
and major swap participants.

(a) BEach person who comes within
the definition of the term ‘‘swap deal-
er’” in section 1a(49) of the Act, as such
term may be further defined by the
Commission, is subject to the registra-
tion provisions under the Act and to
part 3 of this chapter.

(b) Each person who comes within
the definition of the term ‘‘major swap
participant” in section 1a(33) of the
Act, as such term may be further de-
fined by the Commission, is subject to
the registration provisions under the
Act and to part 3 of this chapter.

(c) Each affiliate of an insured depos-
itory institution described in section
716(c) of the Dodd-Frank Wall Street
Reform and Consumer Protection Act
(Pub. L. 111-203 section 716(c), 124 Stat.
1376 (2010)) is required to be registered
as a swap dealer if the affiliate is a
swap dealer or as a major swap partici-
pant if the affiliate is a major swap
participant.

§23.22 Prohibition against statutory
disqualification in the case of an as-
sociated person of a swap dealer or
major swap participant.

(a) Definition. For purposes of this
section, the term ‘‘person’” means an
‘‘associated person of a swap dealer or
major swap participant” as defined in

§23.22

section la(4) of the Act and §1.3 of this
chapter, but does not include an indi-
vidual employed in a clerical or min-
isterial capacity.

(b) Fitness. No swap dealer or major
swap participant may permit a person
who is subject to a statutory disquali-
fication under section 8a(2) or 8a(3) of
the Act to effect or be involved in ef-
fecting swaps on behalf of the swap
dealer or major swap participant, if the
swap dealer or major swap participant
knows, or in the exercise of reasonable
care should know, of the statutory dis-
qualification; Provided, however, that
the prohibition set forth in this para-
graph (b) shall not apply to any person
listed as a principal or registered as an
associated person of a futures commis-
sion merchant, retail foreign exchange
dealer, introducing broker, commodity
pool operator, commodity trading advi-
sor, or leverage transaction merchant,
or any person registered as a floor
broker or floor trader, notwithstanding
that the person is subject to a disquali-
fication from registration under sec-
tion 8a(2) or 8a(3) of the Act.

(¢) Dual and multiple associations. (1)
A person who is already associated as
an associated person of a swap dealer
or major swap participant may become
associated as an associated person of
another swap dealer or major swap par-
ticipant if the other swap dealer or
major swap participant meets the re-
quirements set forth in §3.60(b)(2)(1)(A)
of this chapter.

(2) Each swap dealer and major swap
participant associated with such asso-
ciated person shall supervise that asso-
ciated person, and each swap dealer
and major swap participant is jointly
and severally responsible for the con-
duct of the associated person with re-
spect to the:

(i) Solicitation or acceptance of cus-
tomer orders,

(ii) Solicitation of funds, securities
or property for a participation in a
commodity pool,

(iii) Solicitation of a client’s or pro-
spective client’s discretionary account,

(iv) Solicitation or acceptance of le-
verage customers’ orders for leverage
transactions,

(v) Solicitation or acceptance of
swaps, and
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(vi) Associated person’s supervision
of any person or persons engaged in
any of the foregoing solicitations or ac-
ceptances, with respect to any cus-
tomers common to it and any other
swap dealer or major swap participant.

[77 FR 2628, Jan. 19, 2012, as amended at 78
FR 20792, Apr. 8, 2013; 78 FR 64175, Oct. 28,
2013; 83 FR 7996, Feb. 23, 2018]

§23.23 Cross-border application.

(a) Definitions. Solely for purposes of
this section the terms listed in this
paragraph (a) have the meanings set
forth in paragraphs (a)(1) through (24)
of this section. A person may rely on a
written representation from its
counterparty that the counterparty
does or does not satisfy the criteria for
one or more of the definitions listed in
paragraphs (a)(1) through (24) of this
section, unless such person knows or
has reason to know that the represen-
tation is not accurate; for the purposes
of this rule a person would have reason
to know the representation is not accu-
rate if a reasonable person should
know, under all of the facts of which
the person is aware, that it is not accu-
rate.

(1) An affiliate of, or a person affiliated
with a specific person, means a person
that directly, or indirectly through one
or more intermediaries, controls, or is
controlled by, or is under common con-
trol with, the person specified.

(2) Control including the terms con-
trolling, controlled by, and under com-
mon control with, means the posses-
sion, direct or indirect, of the power to
direct or cause the direction of the
management and policies of a person,
whether through the ownership of vot-
ing shares, by contract, or otherwise.

(3) Foreign branch means any office of
a U.S. bank that:

(i) Is located outside the United
States;

(ii) Operates for valid business rea-
sons;

(iii) Maintains accounts independ-
ently of the home office and of the ac-
counts of other foreign branches, with
the profit or loss accrued at each
branch determined as a separate item
for each foreign branch; and

(iv) Is engaged in the business of
banking and is subject to substantive
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regulation in banking or financing in
the jurisdiction where it is located.

(4) Foreign-based swap means:

(i) A swap by a non-U.S. swap entity,
except for a swap booked in a U.S.
branch; or

(ii) A swap conducted through a for-
eign branch.

(5) Foreign counterparty means:

(i) A non-U.S. person, except with re-
spect to a swap booked in a U.S. branch
of that non-U.S. person; or

(ii) A foreign branch where it enters
into a swap in a manner that satisfies
the definition of a swap conducted
through a foreign branch.

(6) Group A requirements mean the re-
quirements set forth in §3.3 of this
chapter, §§23.201, 23.203, 23.600, 23.601,
23.602, 23.603, 23.605, 23.606, 23.607, 23.609
and, to the extent it duplicates §23.201,
§45.2(a) of this chapter.

(7T) Group B requirements mean the re-
quirements set forth in §§23.202 and
23.501 through 23.504.

(8) Group C requirements mean the re-
quirements set forth in §§23.400
through 23.451 and 23.700 through 23.704.

(9) Guarantee means an arrangement
pursuant to which one party to a swap
has rights of recourse against a guar-
antor, with respect to its counter-
party’s obligations under the swap. For
these purposes, a party to a swap has
rights of recourse against a guarantor
if the party has a conditional or uncon-
ditional legally enforceable right to re-
ceive or otherwise collect, in whole or
in part, payments from the guarantor
with respect to its counterparty’s obli-
gations under the swap. In addition, in
the case of any arrangement pursuant
to which the guarantor has a condi-
tional or unconditional legally enforce-
able right to receive or otherwise col-
lect, in whole or in part, payments
from any other guarantor with respect
to the counterparty’s obligations under
the swap, such arrangement will be
deemed a guarantee of the counter-
party’s obligations under the swap by
the other guarantor. Notwithstanding
the foregoing, until December 31, 2027,
a person may continue to classify
counterparties based on:

(i) Representations that were made
pursuant to the ‘‘guarantee’ definition
in §23.160(a)(2) prior to the effective
date of this section; or
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(ii) Representations made pursuant
to the interpretation of the term
“‘guarantee’ in the Interpretive Guid-
ance and Policy Statement Regarding
Compliance With Certain Swap Regula-
tions, 78 FR 45292 (Jul. 26, 2013), prior
to the effective date of this section.

(10) Non-U.S. person means any person
that is not a U.S. person.

(11) Non-U.S. swap entity means a
swap entity that is not a U.S. swap en-
tity.

(12) Parent entity means any entity in
a consolidated group that has one or
more subsidiaries in which the entity
has a controlling interest, as deter-
mined in accordance with U.S. GAAP.

(13) Significant risk subsidiary means
any non-U.S. significant subsidiary of
an ultimate U.S. parent entity where
the ultimate U.S. parent entity has
more than $50 billion in global consoli-
dated assets, as determined in accord-
ance with U.S. GAAP at the end of the
most recently completed fiscal year,
but excluding non-U.S. subsidiaries
that are:

(i) Subject to consolidated super-
vision and regulation by the Board of
Governors of the Federal Reserve Sys-
tem as a subsidiary of a U.S. bank
holding company or an intermediate
holding company; or

(ii) Subject to capital standards and
oversight by the subsidiary’s home
country supervisor that are consistent
with the Basel Committee on Banking
Supervision’s ‘“‘International Regu-
latory Framework for Banks’ and sub-
ject to margin requirements for
uncleared swaps in a jurisdiction that
the Commission has found comparable
pursuant to a published comparability
determination with respect to
uncleared swap margin requirements.

(14) Significant subsidiary means a
subsidiary, including its subsidiaries,
which meets any of the following con-
ditions:

(i) The three year rolling average of
the subsidiary’s equity capital is equal
to or greater than five percent of the
three year rolling average of the ulti-
mate U.S. parent entity’s consolidated
equity capital, as determined in ac-
cordance with U.S. GAAP as of the end
of the most recently completed fiscal
year;

§23.23

(ii) The three year rolling average of
the subsidiary’s total revenue is equal
to or greater than ten percent of the
three year rolling average of the ulti-
mate U.S. parent entity’s total consoli-
dated revenue, as determined in ac-
cordance with U.S. GAAP as of the end
of the most recently completed fiscal
year; or

(iii) The three year rolling average of
the subsidiary’s total assets is equal to
or greater than ten percent of the three
year rolling average of the ultimate
U.S. parent entity’s total consolidated
assets, as determined in accordance
with U.S. GAAP as of the end of the
most recently completed fiscal year.

(15) Subsidiary means an affiliate of a
person controlled by such person di-
rectly, or indirectly through one or
more intermediaries.

(16) Swap booked in a U.S. branch
means a swap entered into by a U.S.
branch where the swap is reflected in
the local accounts of the U.S. branch.

(A7) Swap conducted through a foreign
branch means a swap entered into by a
foreign branch where:

(i) The foreign branch or another for-
eign branch is the office through which
the U.S. person makes and receives
payments and deliveries under the
swap pursuant to a master netting or
similar trading agreement, and the
documentation of the swap specifies
that the office for the U.S. person is
such foreign branch;

(ii) The swap is entered into by such
foreign branch in its normal course of
business; and

(iii) The swap is reflected in the local
accounts of the foreign branch.

(18) Swap entity means a person that
is registered with the Commission as a
swap dealer or major swap participant
pursuant to the Act.

(19) Ultimate U.S. parent entity means
the U.S. parent entity that is not a
subsidiary of any other U.S. parent en-
tity.

(20) United States and U.S. means the
United States of America, its terri-
tories and possessions, any State of the
United States, and the District of Co-
lumbia.

(21) U.S. branch means a branch or
agency of a non-U.S. banking organiza-
tion where such branch or agency:

(i) Is located in the United States;
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(ii) Maintains accounts independ-
ently of the home office and other U.S.
branches, with the profit or loss ac-
crued at each branch determined as a
separate item for each U.S. branch; and

(iii) Engages in the business of bank-
ing and is subject to substantive bank-
ing regulation in the state or district
where located.

(22) U.S. GAAP means U.S. generally
accepted accounting principles.

(23) U.S. person:

(i) Except as provided in paragraph
(a)(23)(iii) of this section, U.S. person
means any person that is:

(A) A natural person resident in the
United States;

(B) A partnership, corporation, trust,
investment vehicle, or other legal per-
son organized, incorporated, or estab-
lished under the laws of the United
States or having its principal place of
business in the United States;

(C) An account (whether discre-
tionary or non-discretionary) of a U.S.
person; or

(D) An estate of a decedent who was
a resident of the United States at the
time of death.

(ii) For purposes of this section, prin-
cipal place of business means the loca-
tion from which the officers, partners,
or managers of the legal person pri-
marily direct, control, and coordinate
the activities of the legal person. With
respect to an externally managed in-
vestment vehicle, this location is the
office from which the manager of the
vehicle primarily directs, controls, and
coordinates the investment activities
of the vehicle.

(iii) The term U.S. person does not
include the International Monetary
Fund, the International Bank for Re-
construction and Development, the
Inter-American Development Bank,
the Asian Development Bank, the Afri-
can Development Bank, the United Na-
tions, and their agencies and pension
plans, and any other similar inter-
national organizations, and their agen-
cies and pension plans.

(iv) Notwithstanding paragraph
(a)(23)(i) of this section, until Decem-
ber 31, 2027, a person may continue to
classify counterparties as U.S. persons
based on:

(A) Representations made pursuant
to the “U.S. person” definition in
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§23.160(a)(10) prior to the effective date
of this section; or

(B) Representations made pursuant
to the interpretation of the term “U.S.
person’ in the Interpretive Guidance
and Policy Statement Regarding Com-
pliance With Certain Swap Regula-
tions, 78 FR 45292 (Jul. 26, 2013), prior
to the effective date of this section.

(24) U.S. swap entity means a swap en-
tity that is a U.S. person.

(b) Cross-border application of swap
dealer de minimis registration threshold
calculation. For purposes of deter-
mining whether an entity engages in
more than a de minimis quantity of
swap dealing activity under paragraph
(4)(i) of the swap dealer definition in
§1.3 of this chapter, a person shall in-
clude the following swaps (subject to
paragraph (d) of this section and para-
graph (6) of the swap dealer definition
in §1.3 of this chapter):

(1) If such person is a U.S. person or
a significant risk subsidiary, all swaps
connected with the dealing activity in
which such person engages.

(2) If such person is a non-U.S. person
(other than a significant risk sub-
sidiary), all of the following swaps con-
nected with the dealing activity in
which such person engages:

(i) Swaps with a counterparty that is
a U.S. person, other than swaps con-
ducted through a foreign branch of a
registered swap dealer.

(ii) Swaps where the obligations of
such person under the swaps are sub-
ject to a guarantee by a U.S. person.

(iii) Swaps with a counterparty that
is a non-U.S. person where the counter-
party’s obligations under the swaps are
subject to a guarantee by a U.S. per-
son, except when:

(A) The counterparty is registered as
a swap dealer; or

(B) The counterparty’s swaps are sub-
ject to a guarantee by a U.S. person
that is a non-financial entity; or

(C) The counterparty is itself below
the swap dealer de minimis threshold
under paragraph (4)(i) of the swap deal-
er definition in §1.3, and is affiliated
with a registered swap dealer.

(c) Cross-border application of major
swap participant tests. For purposes of
determining a person’s status as a
major swap participant, as defined in
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§1.3 of this chapter, a person shall in-
clude the following swap positions
(subject to paragraph (d) of this section
and the major swap participant defini-
tion in §1.3 of this chapter):

(1) If such person is a U.S. person or
a significant risk subsidiary, all swap
positions that are entered into by the
person.

(2) If such person is a non-U.S. person
(other than a significant risk sub-
sidiary), all of the following swap posi-
tions of such person:

(i) Swap positions where the
counterparty is a U.S. person, other
than swaps conducted through a for-
eign branch of a registered swap dealer.

(ii) Swap positions where the obliga-
tions of such person under the swaps
are subject to a guarantee by a U.S.
person.

(iii) Swap positions with a
counterparty that is a non-U.S. person
where the counterparty’s obligations
under the swaps are subject to a guar-
antee by a U.S. person, except when
the counterparty is registered as a
swap dealer.

(d) Exception from counting for certain
exchange-traded and cleared swaps. Not-
withstanding any other provision of
§23.23, for purposes of determining
whether a non-U.S. person (other than
a significant risk subsidiary or a non-
U.S. person whose performance under
the swap is subject to a guarantee by a
U.S. person) engages in more than a de
minimis quantity of swap dealing ac-
tivity under paragraph (4)(i) of the
swap dealer definition in §1.3 of this
chapter or for determining the non-
U.S. person’s status as a major swap
participant as defined in §1.3 of this
chapter, such non-U.S. person does not
need to count any swaps or swap posi-
tions, as applicable, that are entered
into by such non-U.S. person on a des-
ignated contract market, a registered
swap execution facility or a swap exe-
cution facility exempted from registra-
tion by the Commission pursuant to
section bh(g) of the Act, or a registered
foreign board of trade, and cleared
through a registered derivatives clear-
ing organization or a clearing organiza-
tion that has been exempted from reg-
istration by the Commission pursuant
to section 5b(h) of the Act, where the
non-U.S. person does not know the
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identity of the counterparty to the
swap prior to execution.

(e) Exceptions from certain swap re-
quirements for certain foreign swaps. (1)
With respect to its foreign-based swaps,
each non-U.S. swap entity and foreign
branch of a U.S. swap entity shall be
excepted from:

(i) The group B requirements (other
than §23.202(a) introductory text and
(a)(1)) and the group C requirements
with respect to any swap—

(A) Entered into on a designated con-
tract market, a registered swap execu-
tion facility or a swap execution facil-
ity exempted from registration by the
Commission pursuant to section 5h(g)
of the Act, or a registered foreign
board of trade;

(B) Cleared through a registered de-
rivatives clearing organization or a
clearing organization that has been ex-
empted from registration by the Com-
mission pursuant to section 5b(h) of
the Act; and

(C) Where the swap entity does not
know the identity of the counterparty
to the swap prior to execution; and

(ii) The group C requirements with
respect to any swap with a foreign
counterparty.

(2) A non-U.S. swap entity shall be
excepted from the group C require-
ments with respect to any swap booked
in a U.S. branch with a foreign
counterparty that is neither a foreign
branch nor a person whose performance
under the swap is subject to a guar-
antee by a U.S. person.

(3) With respect to its foreign-based
swaps, each non-U.S. swap entity that
is neither a significant risk subsidiary
nor a person whose performance under
the swap is subject to a guarantee by a
U.S. person shall be excepted from the
group B requirements with respect to
any swap with a foreign counterparty
(other than a foreign branch) that is
neither—

(i) A significant risk subsidiary that
is a swap entity nor

(ii) A person whose performance
under the swap is subject to a guar-
antee by a U.S. person.

(4) With respect to its foreign-based
swaps, each foreign branch of a U.S.
swap entity shall be excepted from the
group B requirements with respect to
any swap with a foreign counterparty
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(other than a foreign branch) that is
neither a swap entity nor a person
whose performance under the swap is
subject to a guarantee by a U.S. per-
son, subject to the following condi-
tions:

(i) A group B requirement is not eli-
gible for the exception if the require-
ment, as applicable to the swap, is eli-
gible for substituted compliance pursu-
ant to a comparability determination
issued by the Commission prior to the
execution of the swap; and

(ii) In any calendar quarter, the ag-
gregate gross notional amount of swaps
conducted by a swap entity in reliance
on this exception does not exceed five
percent (56%) of the aggregate gross no-
tional amount of all its swaps.

() With respect to its foreign-based
swaps, each non-U.S. swap entity that
is a significant risk subsidiary (an
“SRS SE”) or a person whose perform-
ance under the swap is subject to a
guarantee by a U.S. person (a ‘‘Guar-
anteed SE’’) shall be excepted from the
group B requirements with respect to
any swap with a foreign counterparty
(other than a foreign branch) that is
neither a swap entity nor a person
whose performance under the swap is
subject to a guarantee by a U.S. per-
son, subject to the following condi-
tions:

(i) A group B requirement is not eli-
gible for the exception if the require-
ment, as applicable to the swap, is eli-
gible for substituted compliance pursu-
ant to a comparability determination
issued by the Commission prior to the
execution of the swap; and

(ii) In any calendar quarter, the ag-
gregate gross notional amount of swaps
conducted by an SRS SE or a Guaran-
teed SE in reliance on this exception
aggregated with the gross notional
amount of swaps conducted by all af-
filiated SRS SEs and Guaranteed SEs
in reliance on this exception does not
exceed five percent (5%) of the aggre-
gate gross notional amount of all
swaps entered into by the SRS SE or
Guaranteed SE and all affiliated swap
entities.

(f) Substituted Compliance. (1) A non-
U.S. swap entity may satisfy any appli-
cable group A requirement by com-
plying with the applicable standards of
a foreign jurisdiction to the extent per-
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mitted by, and subject to any condi-
tions specified in, a comparability de-
termination issued by the Commission
under paragraph (g) of this section;

(2) With respect to its foreign-based
swaps, a non-U.S. swap entity or for-
eign branch of a U.S. swap entity may
satisfy any applicable group B require-
ment for a swap with a foreign
counterparty by complying with the
applicable standards of a foreign juris-
diction to the extent permitted by, and
subject to any conditions specified in, a
comparability determination issued by
the Commission under paragraph (g) of
this section; and

(3) A non-U.S. swap entity may sat-
isfy any applicable group B require-
ment for any swap booked in a U.S.
branch with a foreign counterparty
that is neither a foreign branch nor a
person whose performance under the
swap is subject to a guarantee by a
U.S. person by complying with the ap-
plicable standards of a foreign jurisdic-
tion to the extent permitted by, and
subject to any conditions specified in, a
comparability determination issued by
the Commission under paragraph (g) of
this section.

(g) Comparability determinations. (1)
The Commission may issue com-
parability determinations under this
section on its own initiative.

(2) Eligibility requirements. The fol-
lowing persons may, either individ-
ually or collectively, request a com-
parability determination with respect
to some or all of the group A require-
ments and group B requirements:

(i) A swap entity that is eligible, in
whole or in part, for substituted com-
pliance under this section or a trade
association or other similar group on
behalf of its members who are such
swap entities; or

(ii) A foreign regulatory authority
that has direct supervisory authority
over one or more swap entities subject
to the group A requirements and/or
group B requirements and that is re-
sponsible for administering the rel-
evant foreign jurisdiction’s swap stand-
ards.

(3) Submission requirements. Persons
requesting a comparability determina-
tion pursuant to this section shall elec-
tronically provide the Commission:
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(i) A description of the objectives of
the relevant foreign jurisdiction’s
standards and the products and entities
subject to such standards;

(ii) A description of how the relevant
foreign jurisdiction’s standards ad-
dress, at minimum, the elements or
goals of the Commission’s cor-
responding requirements or group of
requirements. Such description should
identify the specific legal and regu-
latory provisions that correspond to
each element or goal and, if necessary,
whether the relevant foreign jurisdic-
tion’s standards do not address a par-
ticular element or goal;

(iii) A description of the differences
between the relevant foreign jurisdic-
tion’s standards and the Commission’s
corresponding requirements, and an ex-
planation regarding how such differing
approaches achieve comparable out-
comes;

(iv) A description of the ability of the
relevant foreign regulatory authority
or authorities to supervise and enforce
compliance with the relevant foreign
jurisdiction’s standards. Such descrip-
tion should discuss the powers of the
foreign regulatory authority or au-
thorities to supervise, investigate, and
discipline entities for compliance with
the standards and the ongoing efforts
of the regulatory authority or authori-
ties to detect and deter violations of,
and ensure compliance with, the stand-
ards;

(v) Copies of the foreign jurisdic-
tion’s relevant standards (including an
English translation of any foreign lan-
guage document); and

(vi) Any other information and docu-
mentation that the Commission deems
appropriate.

(4) Standard of review. The Commis-
sion may issue a comparability deter-
mination pursuant to this section to
the extent that it determines that
some or all of the relevant foreign ju-
risdiction’s standards are comparable
to the Commission’s corresponding re-
quirements or group of requirements,
or would result in comparable out-
comes as the Commission’s cor-
responding requirements or group of
requirements, after taking into ac-
count such factors as the Commission
determines are appropriate, which may
include:
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(i) The scope and objectives of the
relevant foreign jurisdiction’s stand-
ards;

(ii) Whether the relevant foreign ju-
risdiction’s standards achieve com-
parable outcomes to the Commission’s
corresponding requirements;

(iii) The ability of the relevant regu-
latory authority or authorities to su-
pervise and enforce compliance with
the relevant foreign jurisdiction’s
standards; and

(iv) Whether the relevant regulatory
authority or authorities has entered
into a memorandum of understanding
or other arrangement with the Com-
mission addressing information shar-
ing, oversight, examination, and super-
vision of swap entities relying on such
comparability determination.

(5) Reliance. Any swap entity that, in
accordance with a comparability deter-
mination issued under this section,
complies with a foreign jurisdiction’s
standards, would be deemed to be in
compliance with the Commission’s cor-
responding requirements. Accordingly,
if a swap entity has failed to comply
with the foreign jurisdiction’s stand-
ards or a comparability determination,
the Commission may initiate an action
for a violation of the Commission’s
corresponding requirements. All swap
entities, regardless of whether they
rely on a comparability determination,
remain subject to the Commission’s ex-
amination and enforcement authority.

(6) Discretion and Conditions. The
Commission may issue or decline to
issue comparability determinations
under this section in its sole discre-
tion. In issuing such a comparability
determination, the Commission may
impose any terms and conditions it
deems appropriate.

() Modifications. The Commission re-
serves the right to further condition,
modify, suspend, terminate, or other-
wise restrict a comparability deter-
mination issued under this section in
the Commission’s discretion.

(8) Delegation of authority. The Com-
mission hereby delegates to the Direc-
tor of the Division of Swap Dealer and
Intermediary Oversight, or such other
employee or employees as the Director
may designate from time to time, the
authority to request information and/
or documentation in connection with
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the Commission’s issuance of a com-
parability determination under this
section.

(h) Records, scope of application, effec-
tive and compliance dates—(1) Records.
Swap dealers and major swap partici-
pants shall create a record of their
compliance with this section and shall
retain records in accordance with
§23.208.

(2) Scope of Application. The require-
ments of this section shall not apply to
swaps executed prior to September 14,
2021.

(3) Effective date and compliance date.
(i) This section shall be effective on
November 13, 2020.

(ii) Provided that swap dealers and
major swap participants comply with
the recordkeeping requirements in
paragraph (h)(1) of this section, the ex-
ceptions in paragraph (e) of this sec-
tion are effective upon the effective
date of the rule.

(iii) Swap dealers and major swap
participants must comply with the re-
quirements of this section no later
than September 14, 2021.

[85 FR 56997, Sept. 14, 2020, as amended at 85
FR 69499, Nov. 3, 2020]

§§23.24-23.40 [Reserved]

Subpart E—Capital and Margin
Requirements for Swap Deal-
ers and Major Swap Partici-
pants

SOURCE: 81 FR 695, Jan. 6, 2016, unless oth-
erwise noted.

§23.100 Definitions applicable to cap-
ital requirements.

For purposes of §§23.101 through
23.106 of subpart E, the following terms
are defined as follows:

Actual daily net trading profit and loss.
This term is used in assessing the per-
formance of a swap dealer’s VaR meas-
ure and refers to changes in the swap
dealer’s portfolio value that would
have occurred were end-of-day posi-
tions to remain unchanged (therefore,
excluding fees, commissions, reserves,
net interest income, and intraday trad-
ing).

Advanced approaches Board-regulated
institution. The term shall have the
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meaning ascribed to it in 12 CFR part
217.

BHC equivalent risk-weighted assets.
This term means the risk-weighted as-
sets of a swap dealer that elects to
meet the capital requirements in
§23.101(a)(1)(i) calculated as follows:

(1) If the swap dealer is not approved
to use internal models to calculate
credit risk exposure under §23.102, it
shall calculate its credit risk-weighted
assets using the bank holding company
regulations in subpart D of 12 CFR part
217, as if the swap dealer itself were a
bank holding company, with the swap
dealer permitted to calculate its expo-
sure amount for OTC derivative con-
tracts using either the current expo-
sure method or the standardized ap-
proach for counterparty credit risk,
without regard to the status of any af-
filiate of the swap dealer as an ad-
vanced approaches Board-regulated in-
stitution;

(2) If the swap dealer is approved to
use internal models to calculate credit
risk exposure under §23.102, it shall cal-
culate its credit risk-weighted assets
using the bank holding company regu-
lations in subpart E of 12 CFR part 217,
as if the swap dealer itself were a bank
holding company, with the swap dealer
permitted to calculate its exposure
amount for OTC derivative contracts
using either the internal models meth-
odology or the standardized approach
for counterparty credit risk, without
regard to the status of any affiliate of
the swap dealer as an advanced ap-
proaches Board-regulated institution;

(3) If the swap dealer is not approved
to use internal models to calculate
market risk exposure under §23.102, it
shall compute a market risk capital
charge for the positions that the swap
dealer holds in its proprietary accounts
using the applicable standardized mar-
ket risk charges set forth in §240.18a-1
of this title and §1.17 of this chapter
for such positions, and multiplying
that amount by a factor of 12.5;

(4) If the swap dealer is approved to
use internal models to calculate mar-
ket risk exposure under §23.102, it shall
calculate its market risk-weighted as-
sets using subpart F of 12 CFR part 217;
Provided, however, that the swap dealer
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may elect to apply either the provi-
sions of such sections that are applica-
ble to advanced approaches Board-reg-
ulated institutions or those that are
applicable to Board-regulated institu-
tions that are not advanced approaches
Board-regulated institutions.

Credit risk. This term refers to the
risk that the counterparty to an
uncleared swap transaction could de-
fault before the final settlement of the
transaction’s cash flows.

Credit risk exposure requirement. This
term refers to the amount that the
swap dealer (other than a swap dealer
subject to the minimum capital re-
quirements of §23.101(a)(1)(i)) is re-
quired to compute under §23.102 if ap-
proved to use internal credit risk mod-
els, or to compute under §23.103 if not
approved to use internal credit risk
models.

Exempt foreign exchange swaps and for-
eign exchange forwards are those foreign
exchange swaps and foreign exchange
forwards that were exempted from the
definition of a swap by the U.S. Depart-
ment of the Treasury.

Market risk exposure. This term means
the risk of loss in a position or port-
folio of positions resulting from move-
ments in market prices and other fac-
tors. Market risk exposure is the sum
of:

(1) General market risks including
changes in the market value of a par-
ticular assets that result from broad
market movements, such as a changes
in market interest rates, foreign ex-
change rates, equity prices, and com-
modity prices;

(2) Specific risk, which includes risks
that affect the market value of a spe-
cific instrument, such as the credit
risk of the issuer of the particular in-
strument, but do not materially alter
broad market conditions;

(3) Incremental risk, which means
the risk of loss on a position that could
result from the failure of an obligor to
make timely payments of principal and
interest; and

(4) Comprehensive risk, which is the
measure of all material price risks of
one or more portfolios of correlation
trading positions.

Market risk exposure requirement. This
term refers to the amount that the
swap dealer (other than a swap dealer
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subject to the minimum capital re-
quirements of §23.101(a)(1)(i)) is re-
quired to compute under §23.102 if ap-
proved to use internal market risk
models, or §23.103 if not approved to
use internal market risk models.

OTC derivative contract. This term
shall have the meaning ascribed to it
in 12 CFR part 217.

Predominantly engaged in mnon-finan-
cial activities. A swap dealer is predomi-
nantly engaged in non-financial activi-
ties if: (1) The swap dealer’s consoli-
dated annual gross financial revenues,
or if the swap dealer is a wholly owned
subsidiary, then the swap dealer’s con-
solidated parent’s annual gross finan-
cial revenues, in either of its two most
recently completed fiscal years rep-
resents less than 15 percent of the swap
dealer’s consolidated gross revenue in
that fiscal year (‘‘15% revenue test’’),
and (2) the consolidated total financial
assets of the swap dealer, or if the swap
dealer is wholly owned subsidiary, the
consolidated total financial assets of
the swap dealer’s parent, at the end of
its two most recently completed fiscal
years represents less than 15 percent of
the swap dealer’s consolidated total as-
sets as of the end of the fiscal year
(“15% asset test’’). For purpose of com-
puting the 15% revenue test or the 15%
asset test, a swap dealer’s activities or
swap dealer’s parent’s activities shall
be deemed financial activities if such
activities are defined as financial ac-
tivities under 12 CFR 242.3 and Appen-
dix A to 12 CFR 242, including lending,
investing for others, safeguarding
money or securities for others, pro-
viding financial or investment advisory
services, underwriting or making mar-
kets in securities, providing securities
brokerage services, and engaging as
principal in investing and trading ac-
tivities; Provided, however, a swap deal-
er may exclude from its financial ac-
tivities accounts receivable resulting
from non-financial activities.

Prudential regulator. This term has
the same meaning as set forth in sec-
tion 1a(39) of the Act, and includes the
Board of Governors of the Federal Re-
serve System, the Office of the Comp-
troller of the Currency, the Federal De-
posit Insurance Corporation, the Farm
Credit Administration, and the Federal
Housing Finance Agency, as applicable
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to a swap dealer or major swap partici-
pant.

Regulatory capital.
mean:

(1) With respect to the capital re-
quirement under §23.101(a)(1)(i), the
amount of common equity tier 1 cap-
ital, additional tier 1 capital, and tier 2
capital maintained by a covered SD,
computed in accordance with
§23.101(a)(1)();

(2) With respect to the capital re-
quirement under §23.101(a)(1)(ii), the
amount of tentative net capital and
net capital maintained by a covered
SD, computed in accordance with
§23.101(a)(1)(ii);

(3) With respect to the capital re-
quirement under §23.101(a)(2)(i), the
amount of tangible net worth as de-
fined in this section and maintained by
a covered SD; and

(4) With respect to the capital re-
quirement under 23.101(b), the amount
of tangible net worth as defined in this
section and maintained by a major
swap participant.

Regulatory capital requirement. This
term refers to each of the capital re-
quirements that §23.101 applies to a
swap dealer or major swap participant.

Tangible net worth. This term means
the net worth of a swap dealer or major
swap participant as determined in ac-
cordance with generally accepted ac-
counting principles in the TUnited
States, excluding goodwill and other
intangible assets. In determining net
worth, all long and short positions in
swaps, security-based swaps and re-
lated positions must be marked to
their market value. A swap dealer or
major swap participant must include in
its computation of tangible net worth
all liabilities or obligations of a sub-
sidiary or affiliate that the swap dealer
or major swap participant guarantees,
endorses, or assumes either directly or
indirectly.

Uncleared swap margin. This term
means the amount of initial margin,
computed in accordance with §23.154,
that a swap dealer would be required to
collect from each counterparty for
each outstanding swap position of the
swap dealer. A swap dealer must in-
clude all swap positions in the calcula-
tion of the uncleared swap margin
amount, including swaps that are ex-

This term shall
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empt or excluded from the scope of the
Commission’s margin regulations for
uncleared swaps pursuant to §23.150,
exempt foreign exchange swaps or for-
eign exchange forwards, or netting set
of swaps or foreign exchange swaps, for
each counterparty, as if  that
counterparty was an unaffiliated swap
dealer. Furthermore, in computing the
uncleared swap margin amount, a swap
dealer may not exclude the initial mar-
gin threshold amount or minimum trans-
fer amount as such terms are defined in
§23.151.

[85 FR 57547, Sept. 15, 2020]

§23.101 Minimum financial require-
ments for swap dealers and major
swap participants.

(a)(1) Except as provided in para-
graphs (a)(2) through (a)(5) of this sec-
tion, each swap dealer must elect to be
subject to the minimum capital re-
quirements set forth in either para-
graphs (a)(1)(i) or (a)(1)(ii) of this sec-
tion:

(1) A swap dealer that elects to meet
the capital requirements in this para-
graph (a)(1)(i) must at all times main-
tain regulatory capital that meets the
following:

(A) $20 million of common equity tier
1 capital, as defined under the bank
holding company regulations in 12 CFR
217.20, as if the swap dealer itself were
a bank holding company subject to 12
CFR part 217;

(B) An aggregate of common equity
tier 1 capital, additional tier 1 capital,
and tier 2 capital, all as defined under
the bank holding company regulations
in 12 CFR 217.20, equal to or greater
than eight percent of the swap dealer’s
BHC equivalent risk-weighted assets;
provided, however, that the swap dealer
must maintain a minimum of common
equity tier 1 capital equal to six point
five percent of its BHC equivalent risk-
weighted assets; provided further, that
any capital that is subordinated debt
under 12 CFR 217.20 and that is in-
cluded in the swap dealer’s capital for
purposes of this paragraph (a)(1)(i)(B)
must qualify as subordinated debt
under §240.18a-1d of this title;

(C) An aggregate of common equity
tier 1 capital, additional tier 1 capital,
and tier 2 capital, all as defined under
the bank holding company regulations
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in 12 CFR 217.20, equal to or greater
than eight percent of the amount of
uncleared swap margin, as that term is
defined in §23.100 of this part, for each
uncleared swap position open on the
books of the swap dealer, computed on
a counterparty by counterparty basis
pursuant to §23.154 of this part; and

(D) The amount of capital required
by a registered futures association of
which the swap dealer is a member.

(ii)(A) A swap dealer that elects to
meet the capital requirements in this
paragraph (a)(1)(ii) must at all times
maintain net capital, as defined and
computed in accordance with §240.18a—
1 of this title as if the swap dealer were
a security-based swap dealer registered
with the Securities and Exchange Com-
mission and subject to §240.18a-1 of
this title, that equals or exceeds the
greater of:

(1) $20 million; provided however, that
if the swap dealer is approved under
§23.102 of this part to use internal mod-
els to compute market risk capital
charges or credit risk capital charges it
must maintain tentative net capital, as
defined and computed in accordance
with §240.18a-1 of this title as if the
swap dealer were a security-based swap
dealer registered with the Securities
and Exchange Commission and subject
to §240.18a-1 of this title, of not less
than $100 million and net capital of $20
million;

(2) Two percent of the uncleared swap
margin, as defined in §23.100 of this
part; or

(3) The amount of capital required by
a registered futures association of
which the swap dealer is a member.

(B) A swap dealer that uses internal
models to compute market risk for its
proprietary positions under §240.18a—
1(d) of this title must calculate the
total market risk as the sum of the
VaR measure, stressed VaR measure,
specific risk measure, comprehensive
risk measure, and incremental risk
measure of the portfolio of proprietary
positions in accordance with §23.102 of
this part and Appendix A to Subpart E
of Part 23; and

(C) A swap dealer may recognize as a
current asset, receivables from third-
party custodians that maintain the
swap dealer’s initial margin deposits
associated with uncleared swap and se-
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curity-based swap transactions pursu-
ant to the margin rules of the Commis-
sion, the Securities and Exchange Com-
mission, a prudential regulator, as de-
fined in section 1a(39) of the Act, or a
foreign jurisdiction that has received a
margin Comparability Determination
under §23.160 of this chapter.

(2)(i) A swap dealer that is ‘“‘predomi-
nantly engaged in non-financial activi-
ties” as defined in §23.100 of this part
may elect to meet the minimum cap-
ital requirements in this paragraph
(a)(2) in lieu of the capital require-
ments in paragraph (a)(1) of this sec-
tion.

(ii) A swap dealer that satisfies the
requirements of paragraph (a)(2)(i) of
this section and elects to meet the re-
quirements of this paragraph (a)(2)
must maintain tangible net worth, as
defined in §23.100 of this part, equal to
or in excess of the greatest of the fol-
lowing:

(A) $20 million plus the amount of
the swap dealer’s market risk exposure
requirement (as defined in §23.100 of
this part) and its credit risk exposure
requirement (as defined in §23.100 of
this part) associated with the swap
dealer’s swap and related hedge posi-
tions that are part of the swap dealer’s
swap dealing activities. The swap deal-
er shall compute its market risk expo-
sure requirement and credit risk expo-
sure requirement for its swap positions
in accordance with §23.102 of this part
if the swap dealer has obtained ap-
proval to use internal capital models.
The swap dealer shall compute its mar-
ket risk exposure requirement and
credit risk exposure requirement in ac-
cordance with the standardized ap-
proach of paragraphs (b)(1) and (c)(1) of
§23.103 of this part if it has not been ap-
proved to use internal capital models;

(B) Eight percent of the amount of
uncleared swap margin, as that term is
defined in §23.100 of this part, for each
uncleared swap positions open on the
books of the swap dealer, computed on
a counterparty by counterparty basis
pursuant to §23.154 of this part; or

(C) The amount of capital required by
a registered futures association of
which the swap dealer is a member.

(3) A swap dealer that is subject to
minimum capital requirements estab-
lished by the rules or regulations of a
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prudential regulator pursuant to sec-
tion 4s(e) of the Act is not subject to
the regulatory capital requirements set
forth in paragraph (a)(1) or (2) of this
section.

(4) A swap dealer that is a futures
commission merchant is subject to the
minimum capital requirements of §1.17
of this title, and is not subject to the
regulatory capital requirements set
forth in paragraph (a)(1) or (2) of this
section.

(5) A swap dealer that is organized
and domiciled outside of the United
States, including a swap dealer that is
an affiliate of a person organized and
domiciled in the United States, may
satisfy its requirements for capital
adequacy under paragraphs (a)(1) or (2)
of this section by substituted compli-
ance with the capital adequacy require-
ment of its home country jurisdiction.
In order to qualify for substituted com-
pliance, a swap dealer’s home country
jurisdiction must receive from the
Commission a Capital Comparability
Determination under §23.106 of this
part. A swap dealer that is a registered
futures commission merchant may not
apply for a Capital Comparability De-
termination and must comply with the
minimum capital requirements set
forth in §1.17 of this chapter.

(6) A swap dealer that elects to meet
the capital requirements of paragraph
(a)(1)(d), (a)(1)(i), or (a)(2) of this sec-
tion may not subsequently change its
election without the prior written ap-
proval of the Commission. A swap deal-
er that wishes to change its election
must submit a written request to the
Commission and must provide any ad-
ditional information and documenta-
tion requested by the Commission.

(b)(1) Every major swap participant
for which there is not a prudential reg-
ulator must at all time have and main-
tain positive tangible net worth.

(2) Notwithstanding paragraph (b)(1)
of this section, each major swap partic-
ipant for which there is no prudential
regulator must meet the minimum
capital requirements established by a
registered futures association of which
the major swap participant is a mem-
ber.

(3) Notwithstanding paragraphs (b)(1)
and (2) of this section, a major swap
participant that is a futures commis-
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sion merchant is subject to the min-
imum capital requirements of §1.17 of
this chapter, and is not subject to the
regulatory capital requirements set
forth in paragraph (b)(1) and (2) of this
section.

(4) A major swap participant that is
organized and domiciled outside of the
United States, including a major swap
participant that is an affiliate of a per-
son organized and domiciled in the
United States, may satisfy its require-
ments for capital adequacy under para-
graphs (b)(1) and (2) of this section by
substituted compliance with the cap-
ital adequacy requirement of its home
country jurisdiction. In order to qual-
ify for substituted compliance, a major
swap participant’s home country juris-
diction must receive from the Commis-
sion a Capital Comparability Deter-
mination under §23.106 of this part. A
major swap participant that is a reg-
istered futures commission merchant
may not apply for a Capital Com-
parability Determination and must
comply with the minimum capital re-
quirements set forth in §1.17 of this
chapter.

(c)(1) Before any applicant may be
registered as a swap dealer or major
swap participant, the applicant must
demonstrate to the satisfaction of a
registered futures association of which
it is a member, or applying for mem-
bership, one of the following:

(i) That the applicant complies with
the applicable regulatory capital re-
quirements in paragraphs (a)(1), (a)(2),
(b)(1), or (b)(2) of this section;

(ii) That the applicant is a futures
commission merchant that complies
with §1.17 of this chapter;

(iii) That the applicant is subject to
minimum capital requirements estab-
lished by the rules or regulations of a
prudential regulator under paragraph
(a)(3) of this section;

(iv) That the applicant is organized
and domiciled in a non-U.S. jurisdic-
tion and is regulated in a jurisdiction
for which the Commission has issued a
Capital Comparability Determination
under §23.106 of this part, and the non-
U.S. person has obtained confirmation
from the Commission that it may rely
upon the Commission’s Comparability
Determination under §23.106 of this
part.
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(2) Each swap dealer and major swap
participant subject to the minimum
capital requirements set forth in para-
graphs (a) and (b) of this section must
be in compliance with such require-
ments at all times, and must be able to
demonstrate such compliance to the
satisfaction of the Commission and to
the registered futures association of
which the swap dealer or major swap
participant is a member.

[85 FR 57548, Sept. 15, 2020]

§23.102 Calculation of market risk ex-
posure requirement and credit risk
exposure requirement using inter-
nal models

(a) A swap dealer may apply to the
Commission or to a registered futures
association of which the swap dealer is
a member to obtain approval to use in-
ternal models under terms and condi-
tions required by the Commission or
the registered futures association and
by these regulations, when calculating
the swap dealer’s market risk exposure
and credit risk exposure under
§§23.101(a)(1)(1)(B), 23.101(a)(1)(ii)(A), or
23.101(a)(2)(ii)(A);  Provided  however,
that the Commission must issue a de-
termination that the registered futures
association’s model requirements and
review process are comparable to the
Commission’s requirements and review
process in order for the registered fu-
tures association’s model approval to
be accepted as an alternative means of
compliance with this section.

(b) The swap dealer’s application to
use internal models to compute market
risk exposure and credit risk exposure
must be in writing and must be filed
with the Commission and with a reg-
istered futures association of which the
swap dealer is a member. The swap
dealer must file the application in ac-
cordance with instructions established
by the Commission and the registered
futures association.

(c) A swap dealer’s application must
include the following:

(1) In the case of a swap dealer sub-
ject to the minimum capital require-
ments in §23.101(a)(1)(i) applying to use
internal models to compute market
risk exposure, the information required
under subpart F of 12 CFR part 217, as
if the swap dealer were itself a bank
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holding company subject to 12 CFR
part 217.

(2) In the case of a swap dealer sub-
ject to the minimum capital require-
ments in §23.101(a)(1)(i) applying to use
internal models to compute credit risk
exposure, the information required
under subpart E of 12 CFR part 217 in
order to calculate credit risk-weighted
assets in accordance with sections
217.131 through 217.1556 of that subpart,
as if the swap dealer were itself a bank
holding company subject to 12 CFR
part 217.

(3) In the case of a swap dealer sub-
ject to the minimum capital require-
ments in §23.101(a)(ii) or §23.101(a)(2),
the information set forth in Appendix
A to Subpart E of Part 23.

(d) The Commission, or registered fu-
tures association upon obtaining the
Commission’s determination that its
requirements and model approval proc-
ess are comparable to the Commis-
sion’s requirements and process, may
approve or deny the application, or ap-
prove or deny an amendment to the ap-
plication, in whole or in part, subject
to any conditions or limitations the
Commission or registered futures asso-
ciation may require, if the Commission
or registered futures association finds
the approval to be appropriate in the
public interest, after determining,
among other things, whether the appli-
cant has met the requirements of this
section. A swap dealer that has re-
ceived Commission or registered fu-
tures association approval to compute
market risk exposure requirements and
credit risk exposure requirements pur-
suant to internal models must compute
such charges in accordance with Ap-
pendix A to Subpart E of Part 23.

(e) A swap dealer must cease using
internal models to compute its market
risk exposure requirement and credit
risk exposure requirement, upon the
occurrence of any of the following:

(1) The swap dealer has materially
changed a mathematical model de-
scribed in the application or materially
changed its internal risk management
control system without first submit-
ting amendments identifying such
changes and obtaining the approval of
the Commission or the registered fu-
tures association for such changes;
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(2) The Commission or the registered
futures association of which the swap
dealer is a member determines that the
internal models are no longer suffi-
cient for purposes of the capital cal-
culations of the swap dealer as a result
of changes in the operations of the
swap dealer;

(3) The swap dealer fails to come into
compliance with its requirements
under this section, after having re-
ceived from the Director of the Com-
mission’s Division of Swap Dealer and
Intermediary Oversight, or from the
registered futures association of which
the swap dealer is a member, written
notification that the swap dealer is not
in compliance with its requirements,
and must come into compliance by a
date specified in the notice; or

(4) The Commission by written order
finds that permitting the swap dealer
to continue to use the internal models
is no longer appropriate.

(f)(1) Notwithstanding paragraphs (a)
through (d) of this section, a swap deal-
er may use internal market risk or
credit risk models upon the submission
to the Commission and the registered
futures association of which the swap
dealer is a member a certification,
signed by the Chief Executive Officer,
Chief Financial Officer, or other appro-
priate official with knowledge of the
swap dealer’s capital requirements and
the capital models, that such models
are in substantial compliance with
Commission’s model requirements and
have been approved for use in com-
puting capital by the swap dealer, or
an affiliate of the swap dealer, by the
Securities and Exchange Commission,
a prudential regulator (as defined in
§1.3 of this chapter), a foreign regu-
latory authority in a jurisdiction that
the Commission has found to be eligi-
ble for substituted compliance under
§23.106, or a foreign regulatory author-
ity whose capital adequacy require-
ments are consistent with the capital
requirements issued by the Basel Com-
mittee on Banking Supervision. A swap
dealer also must file an application
containing the information required
under paragraph (c) of this section with
the Commission with its certification.
A swap dealer may use such models
pending the subsequent approval or de-
nial of the swap dealer’s capital model
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application by the Commission or the
registered futures association of which
the swap dealer is a member.

(2) A swap dealer shall revise the cer-
tification required under paragraph
(f)(1) of this section to address any ma-
terial changes or revisions to the mod-
els, or to reflect any regulatory restric-
tions placed on the models since the
certification was submitted.

(3) A swap dealer shall cease using
capital models subject to the certifi-
cation under paragraph (f)(1) of this
section if the regulatory authority
that previously approved the models
for use by the swap dealer, or by the
swap dealer’s affiliate, has withdrawn
its approval and the Commission or a
registered futures association has not
approved the models.

[85 FR 57550, Sept. 15, 2020]

§23.103 Calculation of market risk ex-
posure requirement and credit risk
requirement when models are not
approved.

(a) Non-model approach. A swap dealer
that:
(1) Does not compute its regulatory

capital requirements under
§23.101(a)(1)(i), and
(2) Either:

(A) has not received approval from
the Commission or from a registered
futures association of which the swap
dealer is a member to compute its mar-
ket risk exposure requirement and/or
credit risk exposure requirement pur-
suant to internal models under §23.102,
or

(B) has had its approval to compute
its market risk exposure requirement
and/or credit risk exposure require-
ment pursuant to internal models
under §23.102 revoked by the Commis-
sion or registered futures association
must compute its market risk exposure
requirement and/or credit risk expo-
sure requirement pursuant to para-
graphs (b) and/or (c¢) of this section.

(b) Market risk exposure requirements.
(1) A swap dealer that computes its
regulatory capital under
§23.101(a)(1)(ii) or (a)(2) shall compute a
market risk capital charge for the po-
sitions that the swap dealer holds in its
proprietary accounts using the applica-
ble standardized market risk charges
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set forth in §240.18a-1 of this title and
§1.17 of this chapter for such positions.

(2) In computing its net capital under
§23.101(a)(1)(ii), a swap dealer shall de-
duct from its tentative net capital the
sum of the market risk capital charges
computed under paragraph (b)(1) of this
section.

(3) In computing its minimum capital
requirement under §23.101(a)(2), a swap
dealer must add the amount of the
market risk capital charge computed
under this section to the $20 million
minimum capital requirement.

(c) Credit risk charges. (1) A swap deal-
er that computes regulatory capital
under §23.101(a)(1)(ii) shall compute
counterparty credit risk charges using
the applicable standardized credit risk
charges set forth in §240.18a-1 of this
title and §1.17 of this chapter for such
positions.

(2) In computing its net capital under
§23.101(a)(1)(ii), a swap dealer shall re-
duce its tentative net capital by the
sum of the counterparty credit risk
charges computed under paragraph
(c)(1) of this section.

(3) In computing its minimum capital
requirement under §23.101(a)(2), a swap
dealer must add the amount of the
credit risk charge computed under this
section to the $20 million minimum
capital requirement.

[85 FR 57551, Sept. 15, 2020]

§23.104 Equity Withdrawal Restric-

tions.

(a) Equity withdrawal restrictions. The
capital of a swap dealer, including the
capital of any affiliate or subsidiary
whose liabilities or obligations are
guaranteed, endorsed, or assumed by
the swap dealer may not be withdrawn
by action of the swap dealer or its eq-
uity holders, or by redemption of
shares of stock by the swap dealer or
by such affiliates or subsidiaries, or
through the payment of dividends or
any similar distribution, nor may any
unsecured advance or loan be made to
an equity holder or employee if, after
giving effect thereto and to any other
such withdrawals, advances, or loans
which are scheduled to occur within six
months following such withdrawal, ad-
vance or loan, the swap dealer’s regu-
latory capital is less than 120 percent
of the minimum regulatory capital re-
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quired under §23.101 of this part. The
equity withdrawal restrictions, how-
ever, do not preclude a swap dealer
from making required tax payments or
from paying reasonable compensation
to equity holders. The Commission
may, upon application by the swap
dealer, grant relief from this paragraph
(a) if the Commission deems such relief
to be in the public interest.

(b) Temporary equity withdrawal re-
strictions by Commission order. (1) The
Commission may by order restrict, for
a period of up to twenty business days,
any withdrawal by a swap dealer of
capital or any unsecured loan or ad-
vance to a stockholder, partner, mem-
ber, employee or affiliate under such
terms and conditions as the Commis-
sion deems appropriate in the public
interest if the Commission, based on
the information available, concludes
that such withdrawal, loan or advance
may be detrimental to the financial in-
tegrity of the swap dealer, or may un-
duly jeopardize the swap dealer’s abil-
ity to meet its financial obligations to
counterparties or to pay other liabil-
ities which may cause a significant im-
pact on the markets or expose the
counterparties and creditors of the
swap dealer to loss.

(2) An order temporarily prohibiting
the withdrawal of capital shall be re-
scinded if the Commission determines
that the restriction on capital with-
drawal should not remain in effect. A
hearing on an order temporarily pro-
hibiting withdrawal of capital will be
held within two business days from the
date of the request in writing by the
swap dealer.

[85 FR 57551, Sept. 15, 2020]

§23.105 Financial recordkeeping, re-
porting and notification require-
ments for swap dealers and major
swap participants.

(a) Scope. (1) Except as provided in
paragraphs (a)(2) and (a)(3) of this sec-
tion, a swap dealer or major swap par-
ticipant must comply with the applica-
ble requirements set forth in para-
graphs (b) through (p) of this section.

(2) The requirements in paragraphs
(b) through (o) of this section do not
apply to any swap dealer or major swap
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participant that is subject to the cap-
ital requirements of a prudential regu-
lator.

(3) The requirements in paragraph (p)
of this section do not apply to any
swap dealer or major swap participant
that is subject to the capital require-
ments of the Commission.

(b) Current books and records. A swap
dealer or major swap participant shall
prepare and Kkeep current ledgers or
other similar records which show or
summarize, with appropriate ref-
erences to supporting documents, each
transaction affecting its asset, liabil-
ity, income, expense, and capital ac-
counts, and in which all its asset, li-
ability, and capital accounts are classi-
fied in accordance with U.S. generally
accepted accounting principles, and as
otherwise may be necessary for the
capital calculations required under
§23.101 of this part: Provided, however,
that a swap dealer or major swap par-
ticipant that is not otherwise required
to prepare financial statements in ac-
cordance with U.S. generally accepted
accounting principles, may prepare and
keep records required by this section in
accordance with International Finan-
cial Reporting Standards issued by the
International Accounting Standards
Board. Such records must be main-
tained in accordance with §1.31 of this
chapter.

(c) Notices. (1) A swap dealer or major
swap participant who knows or should
have known that its regulatory capital
at any time is less than the minimum
required by §23.101 of this part, must:

(i) Provide immediate written notice
to the Commission and to the reg-
istered futures association of which it
is a member that the swap dealer’s or
major swap participant’s regulatory
capital is less than that required by
§23.101 of this part; and

(ii) Provide together with such no-
tice, documentation in such form as
necessary to adequately reflect the
swap dealer’s or major swap partici-
pant’s regulatory capital condition as
of any date such person’s regulatory
capital is less than the minimum re-
quired. The swap dealer or major swap
participant must provide similar docu-
mentation for other days as the Com-
mission or registered futures associa-
tion may request.
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(2) A swap dealer or major swap par-
ticipant who knows or should have
known that its regulatory capital at
any time is less than 120 percent of its
minimum regulatory capital require-
ment as determined under §23.101 of
this part, must provide written notice
to the Commission and to the reg-
istered futures association of which it
is a member to that effect within 24
hours of such event.

(3) If a swap dealer or major swap
participant at any time fails to make
or to keep current the books and
records required by these regulations,
such swap dealer or major swap partici-
pant must, on the same day such event
occurs, provide written notice to the
Commission and to the registered fu-
tures association of which it is a mem-
ber of such fact, specifying the books
and records which have not been made
or which are not current, and within 48
hours after giving such notice file a
written report stating what steps have
been and are being taken to correct the
situation.

(4) A swap dealer or major swap par-
ticipant must provide written notice to
the Commission and to the registered
futures association of which it is a
member of a substantial reduction in
capital as compared to that last re-
ported in a financial report filed with
the Commission pursuant to this sec-
tion. The notice shall be provided if the
swap dealer or major swap participant
experiences a 30 percent or more de-
crease in the amount of capital that
the swap dealer or major swap partici-
pant holds in excess of its regulatory
capital requirement as computed under
§23.101 of this part.

() A swap dealer or major swap par-
ticipant must provide written notice to
the Commission and to the registered
futures association of which it is a
member two business days prior to the
withdrawal of capital by action of the
equity holders of the swap dealer or
major swap participant where the with-
drawal exceeds 30 percent of the swap
dealer’s or major swap participant’s ex-
cess regulatory capital as computed
under §23.101 of this part.

(6) A swap dealer or major swap par-
ticipant that is registered with the Se-
curities and Exchange Commission as a
security-based swap dealer or as a
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major security-based swap participant
and files a notice with the Securities
and Exchange Commission under 17
CFR 240.18a-8 or 17 CFR 240.17a-11, as
applicable, must file a copy of such no-
tice with the Commission and with the
registered futures association of which
it is a member at the time the secu-
rity-based swap dealer or major secu-
rity-based swap participant files the
notice with the Securities and Ex-
change Commission.

(7) A swap dealer or major swap par-
ticipant must submit a written notice
to the Commission and to the reg-
istered futures association of which it
is a member within 24 hours of the oc-
currence of any of the following events:

(i) A single counterparty, or group of
counterparties that are under common
ownership or control, fails to post ini-
tial margin or pay variation margin to
the swap dealer or major swap partici-
pant for swap positions in compliance
with §23.152 and §23.1563 of this part and
security-based swap positions in com-
pliance with 17 CFR 240.18a-3(c)(1)(ii)
and 17 CFR 240.18a-3(c)(2)(ii), and such
initial margin and variation margin, in
the aggregate, is equal to or greater
than 25 percent of the swap dealer’s
minimum capital requirement or 25
percent of the major swap participant’s
tangible net worth;

(ii) Counterparties fail to post initial
margin or pay variation margin to the
swap dealer or major swap participant
for swap positions in compliance with
§23.152 and §23.153 of this part and secu-
rity-based swap positions in compli-
ance with 17 CFR 240.18a-3(c)(1)(ii) and
17 CFR 240.18a-3(c)(2)(ii) in an amount
that, in the aggregate, exceeds 50 per-
cent of the swap dealer’s minimum
capital requirement or 50 percent of
the major swap participant’s tangible
net worth;

(iii) A swap dealer or major swap par-
ticipant fails to post initial margin or
pay variation margin to a single
counterparty or group of counterpar-
ties under common ownership and con-
trol for swap positions in compliance
with §23.152 and §23.153 of this part and
security-based swap positions in com-
pliance with 17 CFR 240.18a-3(c)(1)(ii)
and 17 CFR 240.18a-3(c)(2)(ii), and such
initial margin and variation margin, in
the aggregate, exceeds 25 percent of the
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swap dealer’s minimum capital re-
quirement or 25 percent of the major
swap participant’s tangible net worth;
or

(iv) A swap dealer or major swap par-
ticipant fails to post initial margin or
pay variation margin to counterparties
for swap positions in compliance with
§23.152 and §23.153 of this part and secu-
rity-based swap positions in compli-
ance with 17 CFR 240.18a-3(c)(1)(ii) and
17 CFR 240.18a-3(c)(2)(ii) in an amount
that, in the aggregate, exceeds 50 per-
cent of the swap dealer’s s minimum
capital requirement or 50 percent of
the major swap participants tangible
net worth.

(d) Unaudited financial reports. (1) A
swap dealer or major swap participant
shall file with the Commission and
with a registered futures association of
which it is a member monthly financial
reports meeting the requirements in
paragraph (d)(2) of this section as of
the close of business each month; Pro-
vided, however, that a swap dealer or
major swap participant who is subject
to the minimum capital requirements
of §23.101(a)(2) or (b), respectively, may
file quarterly financial reports meeting
the requirements of paragraph (d)(2) of
this section as of the close of business
each quarter end. Such financial re-
ports must be filed no later than 17
business days after the date for which
the report is made.

(2) The financial reports required by
this section must be prepared in the
English language and be denominated
in United States dollars. The financial
reports shall include a statement of fi-
nancial condition, a statement of in-
come/loss, a statement of changes in 1i-
abilities subordinated to the claims of
general creditors, a statement of
changes in ownership equity, a state-
ment demonstrating compliance with
and calculation of the applicable regu-
latory capital requirement under
§23.101, and such further material in-
formation as may be necessary to
make the required statements not mis-
leading. The monthly report and sched-
ules must be prepared in accordance
with generally accepted accounting
principles as established in the United
States; Provided, however, that a swap
dealer or major swap participant that
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is not otherwise required to prepare fi-
nancial statements in accordance with
U.S. generally accepted accounting
principles, may prepare the monthly
report and schedules required by this
section in accordance with Inter-
national Financial Reporting Stand-
ards issued by the International Ac-
counting Standards Board.

(3) A swap dealer or major swap par-
ticipant that is also registered with the
Securities and Exchange Commission
as a broker or dealer, security-based
swap dealer, or a major security-based
swap participant and files a monthly
Form X-17A-5 FOCUS Report Part II
with the Securities and Exchange Com-
mission pursuant to 17 CFR 240.18a-7 or
17 CFR 240.17a-5, as applicable, may file
such Form X-17A-5 FOCUS Report Part
II with the Commission and with the
registered futures association in lieu of
the financial reports required under
paragraphs (d)(1) and (2) of the section.
The swap dealer or major swap partici-
pant must file the form with the Com-
mission and registered futures associa-
tion when it files the Form X-17A-5
FOCUS Report Part II with the Securi-
ties and Exchange Commission, pro-
vided, however, that the swap dealer or
major swap participant must file the
Form X-17A-5 FOCUS Report Part II
with the Commission and registered fu-
tures association no later than 17 busi-
ness days after the end of each month.

(4) A swap dealer or major swap par-
ticipant that is also registered with the
Commission as a futures commission
merchant may file a Form 1-FR-FCM
in lieu of the monthly financial reports
required under paragraphs (d)(1) and (2)
of the section.

(e) Annual audited financial report. (1)
A swap dealer or major swap partici-
pant shall file with the Commission
and with a registered futures associa-
tion of which it is a member an annual
financial report as of the close of its
fiscal year, certified in accordance
with paragraph (e)(2) of this section,
and including the information specified
in paragraph (e)(3) of this section no
later than 60 days after the close of the
swap dealer’s or major swap partici-
pant’s fiscal year-end: Provided, how-
ever, that a swap dealer or major swap
participant who is subject to the min-
imum capital requirements of
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§23.101(a)(2) or (b), respectively, of this
part may file an annual financial re-
port no later than 90 days after the
close of the swap dealer’s and major
swap participant’s fiscal year-end.

(2) The annual financial report shall
be audited and reported upon with an
opinion expressed by an independent
certified public accountant or inde-
pendent licensed accountant that is in
good standing in the accountant’s
home jurisdiction.

(3) The annual financial reports shall
be prepared in accordance with gen-
erally accepted accounting principles
as established in the United States, be
prepared in the English language, and
denominated in United States dollars:
Provided, however, that a swap dealer or
major swap participant that does not
otherwise prepare financial statements
in accordance with U.S. generally ac-
cepted accounting principles, may pre-
pare the annual financial report re-
quired by this section in accordance
with International Financial Reporting
Standards issued by the International
Accounting Standards Board.

(4) The annual financial report must
include the following:

(i) A statement of financial condition
as of the date for which the report is
made;

(ii) Statements of income (loss), cash
flows, changes in ownership equity for
the period between the date of the
most recent certified statement of fi-
nancial condition filed with the Com-
mission and registered futures associa-
tion and the date for which the report
is made, and changes in liabilities sub-
ordinated to claims of general credi-
tors;

(iii) Appropriate footnote disclosures;

(iv) A statement demonstrating the
swap dealer’s or major swap partici-
pant’s compliance with and calculation
of the applicable regulatory capital re-
quirement under §23.101 of this part;

(v) A reconciliation of any material
differences from the unaudited finan-
cial report prepared as of the swap
dealer’s or major swap participant’s
year-end date under paragraph (d) of
this section and the swap dealer’s or
major swap participant’s annual finan-
cial report prepared under this para-
graph (e); and
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(vi) Such further material informa-
tion as may be necessary to make the
required statements not misleading.

(6) A swap dealer or major swap par-
ticipant that is also registered with the
Securities and Exchange Commission
as a broker or dealer, security-based
swap dealer, or a major security-based
swap participant and files an annual fi-
nancial report with the Securities and
Exchange Commission pursuant to 17
CFR 240.18a-7 or 17 CFR 240.17a-5, as
applicable, may file such annual finan-
cial report with the Commission and
the registered futures association in
lieu of the annual financial report re-
quired under this paragraph (e). The
swap dealer or major swap participant
must file its annual financial report
with the Commission and the reg-
istered futures association at the same
time that it files the annual financial
report with the Securities and Ex-
change Commission, provided that the
annual financial report is filed with the
Commission and registered futures as-
sociation no later than 60 days from
the swap dealer’s or major swap par-
ticipant’s fiscal year-end date.

(6) A swap dealer or major swap par-
ticipant that is also registered with the
Commission as a futures commission
merchant may file an audited Form 1-
FR-FCM in lieu of the annual financial
report required under this paragraph
(e).

(f) Oath or affirmation. Attached to
each unaudited and audited financial
report must be an oath or affirmation
that to the best knowledge and belief
of the individual making such oath or
affirmation the information contained
in the financial report is true and cor-
rect. The individual making such oath
or affirmation must be: If the swap
dealer or major swap participant is a
sole proprietorship, the proprietor; if a
partnership, any general partner; if a
corporation, the duly authorized offi-
cer; and, if a limited liability company
or limited liability partnership, the
chief executive officer, the chief finan-
cial officer, the manager, the managing
member, or those members vested with
the management authority for the lim-
ited liability company or limited li-
ability partnership.

(g) Change of fiscal year-end. A swap
dealer or major swap participant may

§23.105

not change the date of its fiscal year-
end from that used in its most recent
annual financial report filed under
paragraph (e) of this section unless the
swap dealer or major swap participant
has requested and received written ap-
proval for the change from a registered
futures association of which it is a
member.

(h) Additional information require-
ments. From time to time the Commis-
sion or a registered futures association,
may, by written notice, require any
swap dealer or major swap participant
to file financial or operational infor-
mation on a daily basis or at such
other times as may be specified by the
Commission or registered futures asso-
ciation. Such information must be fur-
nished in accordance with the require-
ments included in the written Commis-
sion or registered futures association
notice.

(1) Public disclosure and mnonpublic
treatment of reports. (1) A swap dealer or
major swap participant must no less
than six months after the date of the
most recent annual audited financial
report make publicly available on its
website the following unaudited infor-
mation:

(i) The statement of financial condi-
tion; and

(ii) A statement disclosing the
amount of the swap dealer’s or major
swap participant’s regulatory capital
as of the end of the quarter and the
amount of its minimum regulatory
capital requirement, computed in ac-
cordance with §23.101.

(2) A swap dealer or major swap par-
ticipant must no less than annually
make publicly available on its website
the following information:

(i) The statement of financial condi-
tion from the swap dealer or major
swap participant’s audited annual fi-

nancial report including applicable
footnotes; and
(ii) A statement disclosing the

amount of the swap dealer’s or major
swap participant’s regulatory capital
as of the fiscal year end and its min-
imum regulatory capital requirement,
computed in accordance with §23.101.
(3) Financial information required to
be made publicly available pursuant to
paragraph (i)(2) of this section must be
posted within 10 business days after the
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firm is required to file with the Com-
mission the reports required under
paragraph (e)(1).

(4) Financial information required to
be made publicly available pursuant to
paragraph (i)(1) of this section must be
posted within 30 calendar days of the
date of the statements required under
paragraph (d)(1).

(5) Financial information required to
be filed with the Commission pursuant
to this section, and not otherwise pub-
licly available, will be treated as ex-
empt from mandatory public disclosure
for purposes of the Freedom of Infor-
mation Act and the Government in the
Sunshine Act and parts 145 and 147 of
this chapter; Provided, however, that all
information that is exempt from man-
datory public disclosure will be avail-
able for official use by any official or
employee of the United States or any
State, by the National Futures Asso-
ciation and by any other person to
whom the Commission believes disclo-
sure of such information is in the pub-
lic interest.

(j) Extension of time to file financial re-
ports. A swap dealer or major swap par-
ticipant may file a request with the
registered futures association of which
it is a member for an extension of time
to file a monthly unaudited financial
report or an annual audited financial
report required under paragraphs (d)
and (e) of this section. Such request
will be approved, conditionally or un-
conditionally, or disapproved by the
registered futures association.

(k) Additional reporting requirements
for swap dealers approved to use models
to calculate market risk and credit risk for
computing capital requirements. (1) A
swap dealer that has received approval
or filed an application for provisional
approval under §23.102(d) from the
Commission, or from a registered fu-
tures association of which the swap
dealer is a member, to use internal
models to compute its market risk ex-
posure requirement and credit risk ex-
posure requirement in computing its
regulatory capital under §23.101 must
file with the Commission and with the
registered futures association of which
the swap dealer is a member the fol-
lowing information within 17 business
days of the end of each month:
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(i) For each product for which the
swap dealer calculates a deduction for
market risk other than in accordance
with a model approved or for which an
application of provisional approval has
been filed pursuant to §23.102(d), the
product category and the amount of
the deduction for market risk;

(ii) A graph reflecting, for each busi-
ness line, the daily intra-month VaR;

(iii) The aggregate VaR for the swap
dealer;

(iv) For each product for which the
swap dealer uses scenario analysis, the
product category and the deduction for
market risk;

(v) Credit risk information on swap,
mixed swap and security-based swap
exposures including:

(A) Overall current exposure;

(B) Current exposure (including com-
mitments) listed by counterparty for
the 15 largest exposures;

(C) The 10 largest commitments list-
ed by counterparty;

(D) The swap dealer’s maximum po-
tential exposure listed by counterparty
for the 15 largest exposures;

(E) The swap dealer’s aggregate max-
imum potential exposure;

(F) A summary report reflecting the
swap dealer’s current and maximum
potential exposures by credit rating
category; and

(G) A summary report reflecting the
swap dealer’s current exposure for each
of the top ten countries to which the
swap dealer is exposed (by residence of
the main operating group of the
counterparty).

(2) A swap dealer that has received
approval or filed an application of pro-
visional approval under §23.102(d) from
the Commission or from a registered
futures association of which the swap
dealer is a member to use internal
models to compute its market risk ex-
posure requirement and credit risk ex-
posure requirement in computing its
regulatory capital under §23.101 must
file with the Commission and with the
registered futures association of which
the swap dealer is member the fol-
lowing information within 17 business
days of the end of each calendar quar-
ter:

(i) A report identifying the number of
business days for which the actual
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daily net trading loss exceeded the cor-
responding daily VaR; and

(ii) The results of back-testing of all
internal models used to compute allow-
able capital, including VaR, and credit
risk models, indicating the number of
back-testing exceptions.

(1) Additional position and counterparty
reporting requirements. A swap dealer or
major swap participant must provide
on a monthly basis to the Commission
and to the registered futures associa-
tion of which the swap dealer or major
swap participant is a member the spe-
cific information required in Appendix
B to Subpart E of this part.

(m) Margin reporting. A swap dealer
or major swap participant must file
with the Commission and with the reg-
istered futures association of which the
swap dealer or major swap participant
is a member the following information
as of the end of each month within 17
business days of the end of each month:

(1) The name and address of each cus-
todian holding initial margin or vari-
ation margin collected by the swap
dealer or major swap participant for
uncleared swap transactions pursuant
to §§23.1562 and 23.153;

(2) The amount of initial margin and
variation margin collected by the swap
dealer or major swap participant that
is held by each custodian listed in
paragraph (m)(1) of this section;

(3) The aggregate amount of initial
margin that the swap dealer or major
swap participant is required to collect
from swap counterparties pursuant to
§23.152(a);

(4) The name and address of each cus-
todian holding initial margin or vari-
ation margin posted by the swap dealer
or major swap Dparticipant for
uncleared swap transaction pursuant
to §§23.1562 and 23.153;

(5) The amount of initial margin and
variation margin posted by the swap
dealer or major swap participant that
is held by each custodian listed in
paragraph (m)(4) of this section; and

(6) The aggregate amount of initial
margin that the swap dealer or majors
swap participant is required to post to
its swap counterparties pursuant to
§23.152(b).

(n) Electronic filing. All filings of fi-
nancial reports, notices and other in-
formation required to be submitted to

§23.105

the Commission or registered futures
association under ©paragraphs (b)
through (m) of this section must be
filed in electronic form using a form of
user authentication assigned in accord-
ance with procedures established by or
approved by the Commission or reg-
istered futures association, and other-
wise in accordance with instructions
issued by or approved by the Commis-
sion or registered futures association.

A swap dealer or major swap partici-
pant must provide the Commission or
registered futures association with the
means necessary to read and to process
the information contained in such re-
port. Any such electronic submission
must clearly indicate the swap dealer
or major swap participant on whose be-
half such filing is made and the use of
such user authentication in submitting
such filing will constitute and become
a substitute for the manual signature
of the authorized signer. In the case of
a financial report required under para-
graphs (d), (e), or (h) of this section and
filed via electronic transmission in ac-
cordance with procedures established
by or approved by the Commission or
registered futures association, such
transmission must be accompanied by
the user authentication assigned to the
authorized signer under such proce-
dures, and the use of such user authen-
tication will constitute and become a
substitute for the manual signature of
the authorized signer for the purpose of
making the oath or affirmation re-
ferred to in paragraph (f) of this sec-
tion.

(0) Comparability determination for cer-
tain financial reporting. A swap dealer
or major swap participant that is sub-
ject to the monthly financial reporting
requirements of paragraph (d) of this
section and the annual financial re-
porting requirements of paragraph (e)
of this section may petition the Com-
mission for a Capital Comparability
Determination under §23.106 to file
monthly financial reports and/or an-
nual financial reports prepared in ac-
cordance with the rules a foreign regu-
latory authority in lieu of the require-
ments contained in this section.

(p) Quarterly financial reporting and
notification provisions for swap dealers
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and major swap participants that are sub-
ject to the capital requirements of a pru-
dential regulator. (1) Scope. A swap deal-
er or major swap participant that is
subject to the capital requirements of a
prudential regulator must comply with
the requirements of this paragraph.

(2) Financial report and position infor-
mation. A swap dealer or major swap
participant that is subject to the cap-
ital requirements of a prudential regu-
lator shall file on a quarterly basis
with the Commission the financial re-
ports and specific position information
set forth in Appendix C to subpart E of
this part. The swap dealer or major
swap participant must file Appendix B
to subpart E of this part with the Com-
mission within 30 calendar days of the
date of the end of the swap dealer’s or
major swap participant’s fiscal quarter.

(3) Notices. A swap dealer or major
swap participant that is subject to the
capital requirements of a prudential
regulator must comply with the fol-
lowing written notice provisions:

(i) A swap dealer or major swap par-
ticipant that files a notice of adjust-
ment of its reported capital category
with the Federal Reserve Board, the
Office of the Comptroller of the Cur-
rency, or the Federal Deposit Insur-
ance Corporation, or files a similar no-
tice with its home country super-
visor(s), must give written notice of
this fact that same day by transmit-
ting a copy of the notice of the adjust-
ment of reported capital category, or
the similar notice provided to its home
country supervisor(s), to the Commis-
sion and with a registered futures asso-
ciation of which it is a member.

(ii) A swap dealer or major swap par-
ticipant must provide immediate writ-
ten notice to the Commission and with
a registered futures association of
which it is a member that the swap
dealer’s or major swap participant’s
regulatory capital is less than the ap-
plicable minimum capital require-
ments set forth in 12 CFR 217.10, 12
CFR 3.10, or 12 CFR 324.10, or the min-
imum capital requirements established
by its home country supervisor(s).

(iii) If a swap dealer or major swap
participant at any time fails to make
or to keep current the books and
records necessary to produce reports
required under paragraph (p)(2) of this
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section, such swap dealer or major
swap participant must, on the same
day such event occurs, provide written
notice to the Commission and with a
registered futures association of which
it is a member of such fact, specifying
the books and records which have not
been made or which are not current,
and within 48 hours after giving such
notice file a written report stating
what steps have been and are being
taken to correct the situation.

(4) Additional information. From time
to time the Commission may, by writ-
ten notice, require a swap dealer or
major swap participant that is subject
to the capital rules of a prudential reg-
ulator to file financial or operational
information on a daily basis or at such
other times as may be specified by the
Commission. Such information must be
furnished in accordance with the re-
quirements included in the written
Commission notice.

(5) Oath or affirmation. Attached to
each financial report, must be an oath
or affirmation that to the best knowl-
edge and belief of the individual mak-
ing such oath or affirmation the infor-
mation contained in the filing is true
and correct. The individual making
such oath or affirmation must be: If
the swap dealer or major swap partici-
pant is a sole proprietorship, the pro-
prietor; if a partnership, any general
partner; if a corporation, the duly au-
thorized officer; and, if a limited liabil-
ity company or limited liability part-
nership, the chief executive officer, the
chief financial officer, the manager,
the managing member, or those mem-
bers vested with the management au-
thority for the limited liability com-
pany or limited liability partnership.

(6) Electronic filing. All filings of fi-
nancial reports, notices, and other in-
formation made pursuant to this para-
graph (p) must be submitted to the
Commission in electronic form using a
form of user authentication assigned in
accordance with procedures established
by or approved by the Commission, and
otherwise in accordance with instruc-
tions issued by or approved by the
Commission. Each swap dealer and
major swap participant must provide
the Commission with the means nec-
essary to read and to process the infor-
mation contained in such report. Any
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such electronic submission must clear-
ly indicate the swap dealer or major
swap participant on whose behalf such
filing is made and the use of such user
authentication in submitting such fil-
ing will constitute and become a sub-
stitute for the manual signature of the
authorized signer. In the case of a fi-
nancial report required under this
paragraph (p) and filed via electronic
transmission in accordance with proce-
dures established by or approved by the
Commission, such transmission must
be accompanied by the user authen-
tication assigned to the authorized
signer under such procedures, and the
use of such user authentication will
constitute and become a substitute for
the manual signature of the authorized
signer for the purpose of making the
oath or affirmation referred to in para-
graph (p)(56) of this paragraph. Every
notice or report required to be trans-
mitted to the Commission pursuant to
this paragraph (p) must also be filed
with the Securities and Exchange Com-
mission if the swap dealer or major
swap participant also is registered with
the Securities and Exchange Commis-
sion.

(7) A swap dealer or major swap par-
ticipant that is subject to rules of a
prudential regulator and is also reg-
istered with the Securities and Ex-
change Commission as a security-based
swap dealer or a major security-based
swap participant and files a quarterly
Form X-17A-5 FOCUS Report Part IIC
with the Securities and Exchange Com-
mission pursuant to 17 CFR 240.18a-7,
may file such Form X-17A-5 FOCUS
Report Part IIC with the Commission
in lieu of the financial reports required
under paragraphs (p)(2) of this section.
The swap dealer or major swap partici-
pant must file the form with the Com-
mission when it files the Form X-17A-
5 FOCUS Report Part IIC with the Se-
curities and Exchange Commission,
provided, however, that the swap dealer
or major swap participant must file the
Form X-17A-5 FOCUS Report Part IIC
with the Commission no later than 30
calendar days from the date the report
is made.

[856 FR 57551, Sept. 15, 2020]

§23.106

§23.106 Substituted compliance for
swap dealer’s and major swap par-
ticipant’s capital and financial re-
porting.

(a)(1) Eligibility requirements. The fol-
lowing persons may, either individ-
ually or collectively, request a Capital
Comparability Determination with re-
spect to the Commission’s capital ade-
quacy and financial reporting require-
ments for swap dealers or major swap
participants:

(i) A swap dealer or major swap par-
ticipant that is eligible for substituted
compliance under §23.101 or a trade as-
sociation or other similar group on be-
half of its members who are swap deal-
ers or major swap participants; or

(ii) A foreign regulatory authority
that has direct supervisory authority
over one or more swap dealers or major
swap participants that are eligible for
substituted compliance under §23.101,
and such foreign regulatory authority
is responsible for administering the
relevant foreign jurisdiction’s capital
adequacy and financial reporting re-
quirements over the swap dealer or
major swap participant.

(2) Submission requirements. A person
requesting a Capital Comparability De-
termination must electronically sub-
mit to the Commission:

(i) A description of the objectives of
the relevant foreign jurisdiction’s cap-
ital adequacy and financial reporting
requirements over entities that are
subject to the Commission’s capital
adequacy and financial reporting re-
quirements in this part;

(ii) A description (including specific
legal and regulatory provisions) of how
the relevant foreign jurisdiction’s cap-
ital adequacy and financial reporting
requirements address the elements of
the Commission’s capital adequacy and
financial reporting requirements for
swap dealers and major swap partici-
pants, including, at a minimum, the
methodologies for establishing and cal-
culating capital adequacy require-
ments and whether such methodologies
comport with any international stand-
ards, including Basel-based capital re-
quirements for banking institutions;
and
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(iii) A description of the ability of
the relevant foreign regulatory author-
ity or authorities to supervise and en-
force compliance with the relevant for-
eign jurisdiction’s capital adequacy
and financial reporting requirements.
Such description should discuss the
powers of the foreign regulatory au-
thority or authorities to supervise, in-
vestigate, and discipline entities for
compliance with capital adequacy and
financial reporting requirements, and
the ongoing efforts of the regulatory
authority or authorities to detect and
deter violations, and ensure compli-
ance with capital adequacy and finan-
cial reporting requirements. The de-
scription should address how foreign
authorities and foreign laws and regu-
lations address situations where a swap
dealer or major swap participant is un-
able to comply with the foreign juris-
dictions capital adequacy or financial
reporting requirements.

(iv) Upon request, such other infor-
mation and documentation that the
Commission deems necessary to evalu-
ate the comparability of the capital
adequacy and financial reporting re-
quirements of the foreign jurisdiction.

(v) All supplied documents shall be
provided in English, or provided trans-
lated to the English language, with
currency amounts stated in or con-
verted to USD (conversions to be noted
with applicable date).

(3) Standard of Review. The Commis-
sion will issue a Capital Comparability
Determination to the extent that it de-
termines that some or all of the rel-
evant foreign jurisdiction’s capital ade-
quacy and financial reporting require-
ments and related financial record-
keeping and reporting requirements for
swap dealing financial intermediaries
are comparable to the Commission’s
corresponding capital adequacy and fi-
nancial recordkeeping and reporting
requirements. In determining whether
the requirements are comparable, the
Commission may consider all relevant
factors, including:

(i) The scope and objectives of the
foreign jurisdiction’s capital adequacy
and financial reporting requirements;

(ii) Whether the relevant foreign ju-
risdiction’s capital adequacy and finan-
cial reporting requirements achieve
comparable outcomes to the Commis-
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sion’s corresponding capital adequacy
and financial reporting requirements
for swap dealers and major swap par-
ticipants;

(iii) The ability of the relevant regu-
latory authority or authorities to su-
pervise and enforce compliance with
the relevant foreign jurisdiction’s cap-
ital adequacy and financial reporting
requirements; and

(iv) Any other facts or circumstances
the Commission deems relevant.

(4) Reliance. (i) A swap dealer or
major swap participant that is subject
to the supervision of a foreign jurisdic-
tion that has received a Capital Com-
parability Determination from the
Commission must file a notice of its in-
tent to comply with the capital ade-
quacy and financial reporting require-
ments of the foreign jurisdiction with
the Commission.

(ii) Any swap dealer or major swap
participant that has filed the notice set
forth in paragraph (a)(4)(i) of this sec-
tion and has received confirmation
from the Commission that it may com-
ply with a foreign jurisdiction’s capital
adequacy and financial reporting re-
quirements will be deemed to be in
compliance with the Commission’s cor-
responding capital adequacy and finan-
cial reporting requirements. Accord-
ingly, if a swap dealer or major swap
participant has failed to comply with
the foreign jurisdiction’s capital ade-
quacy and financial reporting require-
ments, the Commission may initiate an
action for a violation of the Commis-
sion’s corresponding requirements. All
swap dealers and major swap partici-
pants, regardless of whether they rely
on a Capital Comparability Determina-
tion, remain subject to the Commis-
sion’s examination and enforcement

authority.
(5) Conditions. In issuing a Capital
Comparability Determination, the

Commission may impose any terms and
conditions it deems appropriate, in-
cluding certain capital adequacy and
financial reporting requirements on
swap dealers or major swap partici-
pants. The violation of such terms and
conditions may constitute a violation
of the Commission’s capital adequacy
or financial reporting requirements
and/or result in the modification or
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revocation of the Capital Com-
parability Determination.

(6) Modifications. The Commission re-
serves the right to further condition,
modify, suspend or terminate or other-
wise restrict a Capital Comparability
Determination in the Commission’s
discretion.

[85 FR 57556, Sept. 15, 2020]
§§23.107-23.149 [Reserved]

§23.150 Scope.

(a) The margin requirements set
forth in §§23.150 through 23.161 shall
apply to uncleared swaps, as defined in
§23.151, that are executed after the ap-
plicable compliance dates set forth in
§23.161.

(b) The requirements set forth in
§§23.150 through 23.161 shall not apply
to a swap if the counterparty:

(1) Qualifies for an exception from
clearing under section 2(h)(7)(A) of the
Act and implementing regulations;

(2) Qualifies for an exemption from
clearing under a rule, regulation, or
order issued by the Commission pursu-
ant to section 4(c)(1) of the Act con-
cerning cooperative entities that would
otherwise be subject to the require-
ments of section 2(h)(1)(A) of the Act;
or

(3) Satisfies the criteria in section
2(h)(7)(D) of the Act and implementing
regulations.

§23.151 Definitions applicable to mar-
gin requirements.

For the purposes of §§23.150 through
23.161:

Bank holding company has the mean-
ing specified in section 2 of the Bank
Holding Company Act of 1956 (12 U.S.C.
1841).

Broker has the meaning specified in
section 3(a)(4) the Securities Exchange
Act of 1934 (15 U.S.C. 78c(a)(4)).

Business day means any day other
than a Saturday, Sunday, or legal holi-
day.

Company means a corporation, part-
nership, limited liability company,
business trust, special purpose entity,
association, or similar organization.

Counterparty means the other party
to a swap to which a covered swap enti-
ty is a party.

§23.151

Covered counterparty means a finan-
cial end user with material swaps expo-
sure or a swap entity that enters into
a swap with a covered swap entity.

Covered swap entity means a swap
dealer or major swap participant for
which there is no prudential regulator.

Cross-currency swap means a swap in
which one party exchanges with an-
other party principal and interest rate
payments in one currency for principal
and interest rate payments in another
currency, and the exchange of principal
occurs on the date the swap is entered
into, with a reversal of the exchange of
principal at a later date that is agreed
upon when the swap is entered into.

Currency of Settlement means a cur-
rency in which a party has agreed to
discharge payment obligations related
to an uncleared swap or a group of
uncleared swaps subject to a master
netting agreement at the regularly oc-
curring dates on which such payments
are due in the ordinary course.

Data source means an entity and/or
method from which or by which a cov-
ered swap entity obtains prices for
swaps or values for other inputs used in
a margin calculation.

Day of erecution means the calendar
day at the time the parties enter into
an uncleared swap, provided:

(1) If each party is in a different cal-
endar day at the time the parties enter
into the uncleared swap, the day of
execution is deemed the latter of the
two dates; and

(2) If an uncleared swap is—

(i) Entered into after 4:00 p.m. in the
location of a party; or

(ii) Entered into on a day that is not
a business day in the location of a
party, then the uncleared swap is
deemed to have been entered into on
the immediately succeeding day that is
a business day for both parties, and
both parties shall determine the day of
execution with reference to that busi-
ness day.

Dealer has the meaning specified in
section 3(a)(6) of the Securities Ex-
change Act of 1934 (15 U.S.C. 78c(a)(b)).

Depository institution has the meaning
specified in section 3(c) of the Federal
Deposit Insurance Act (12 TU.S.C.
1813(c)).

Eligible collateral means collateral de-
scribed in §23.156.

567



§23.151

Eligible master netting agreement
means a written, legally enforceable
agreement provided that:

(1) The agreement creates a single
legal obligation for all individual
transactions covered by the agreement
upon an event of default following any
stay permitted by paragraph (2) of this
definition, including upon an event of
receivership, conservatorship, insol-
vency, liquidation, or similar pro-
ceeding, of the counterparty;

(2) The agreement provides the cov-
ered swap entity the right to accel-
erate, terminate, and close-out on a
net basis all transactions under the
agreement and to liquidate or set-off
collateral promptly upon an event of
default, including upon an event of re-
ceivership, conservatorship, insol-
vency, liquidation, or similar pro-
ceeding, of the counterparty, provided
that, in any such case,

(i) Any exercise of rights under the
agreement will not be stayed or avoid-
ed under applicable law in the relevant
jurisdictions, other than:

(A) In receivership, conservatorship,
or resolution under the Federal Deposit
Insurance Act (12 U.S.C. 1811 et seq.),
Title II of the Dodd-Frank Wall Street
Reform and Consumer Protection Act
(12 U.S.C. 5381 et seq.), the Federal
Housing Enterprises Financial Safety
and Soundness Act of 1992, as amended
(12 U.S.C. 4617), or the Farm Credit Act
of 1971, as amended (12 U.S.C. 2183 and
2279cc), or laws of foreign jurisdictions
that are substantially similar to the
U.S. laws referenced in this paragraph
in order to facilitate the orderly reso-
lution of the defaulting counterparty;
or

(B) Where the agreement is subject
by its terms to, or incorporates, any of
the laws referenced in paragraph
(2)(1)(A) of this definition; and

(ii) The agreement may limit the
right to accelerate, terminate, and
close-out on a net basis all trans-
actions under the agreement and to liq-
uidate or set-off collateral promptly
upon an event of default of the
counterparty to the extent necessary
for the counterparty to comply with
the requirements of 12 CFR part 47; 12
CFR part 252, subpart I; or 12 CFR part
382, as applicable;
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(3) The agreement does not contain a
walkaway clause (that is, a provision
that permits a non-defaulting
counterparty to make a lower payment
than it otherwise would make under
the agreement, or no payment at all, to
a defaulter or the estate of a defaulter,
even if the defaulter or the estate of
the defaulter is a net creditor under
the agreement); and

(4) A covered swap entity that relies
on the agreement for purposes of calcu-
lating the margin required by this part
must:

(i) Conduct sufficient legal review to
conclude with a well-founded basis (and
maintain sufficient written docu-
mentation of that legal review) that:

(A) The agreement meets the require-
ments of paragraph (2) of this defini-
tion; and

(B) In the event of a legal challenge
(including one resulting from default
or from receivership, conservatorship,
insolvency, liquidation, or similar pro-
ceeding) the relevant court and admin-
istrative authorities would find the
agreement to be legal, valid, binding,
and enforceable under the law of the
relevant jurisdictions; and

(ii) Establish and maintain written
procedures to monitor possible changes
in relevant law and to ensure that the
agreement continues to satisfy the re-
quirements of this definition.

Financial end user means—

(1) A counterparty that is not a swap
entity and that is:

(i) A bank holding company or a mar-
gin affiliate thereof; a savings and loan
holding company; a U.S. intermediate
holding company established or des-
ignated for purposes of compliance
with 12 CFR 252.153; or a nonbank fi-
nancial institution supervised by the
Board of Governors of the Federal Re-
serve System under Title I of the Dodd-
Frank Wall Street Reform and Con-
sumer Protection Act (12 U.S.C. 5323);

(ii) A depository institution; a for-
eign bank; a Federal credit union or
State credit union as defined in section
2 of the Federal Credit Union Act (12
U.S.C. 1752(1) and (6)); an institution
that functions solely in a trust or fidu-
ciary capacity as described in section
2(c)(2)(D) of the Bank Holding Com-
pany Act (12 U.S.C. 1841(c)(2)(D)); an in-
dustrial loan company, an industrial
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bank, or other similar institution de-
scribed in section 2(c)(2)(H) of the Bank
Holding Company Act (@12 TU.S.C.
1841(c)(2)(H));

(iii) An entity that is state-licensed
or registered as:

(A) A credit or lending entity, includ-
ing a finance company; money lender;
installment lender; consumer lender or
lending company; mortgage lender,
broker, or bank; motor vehicle title
pledge lender; payday or deferred de-
posit lender; premium finance com-
pany; commercial finance or lending
company; or commercial mortgage
company; except entities registered or
licensed solely on account of financing
the entity’s direct sales of goods or
services to customers;

(B) A money services business, in-
cluding a check casher; money trans-
mitter; currency dealer or exchange; or
money order or traveler’s check issuer;

(iv) A regulated entity as defined in
section 1303(20) of the Federal Housing
Enterprises Financial Safety and
Soundness Act of 1992 (12 TU.S.C.
4502(20)) or any entity for which the
Federal Housing Finance Agency or its
successor is the primary federal regu-
lator;

(v) Any institution chartered in ac-
cordance with the Farm Credit Act of
1971, as amended, 12 U.S.C. 2001 et seq.
that is regulated by the Farm Credit
Administration;

(vi) A securities holding company; a
broker or dealer; an investment adviser
as defined in section 202(a) of the In-
vestment Advisers Act of 1940 (15
U.S.C. 80b-2(a)); an investment com-
pany registered with the Securities and
Exchange Commission under the In-
vestment Company Act of 1940 (15
U.S.C. 80a-1 et seq.), a company that
has elected to be regulated as a busi-
ness development company pursuant to
section 54(a) of the Investment Com-
pany Act of 1940 (15 U.S.C. 80a-53(a)), or
a person that is registered with the
U.S. Securities and Exchange Commis-
sion as a security-based swap dealer or
a major security-based swap partici-
pant pursuant to the Securities Ex-
change Act of 1934 (156 U.S.C. 78a et
seq.).

(vii) A private fund as defined in sec-
tion 202(a) of the Investment Advisers
Act of 1940 (15 U.S.C. 80-b-2(a)); an enti-
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ty that would be an investment com-
pany under section 3 of the Investment
Company Act of 1940 (15 U.S.C. 80a-3)
but for section 3(c)(5)(C); or an entity
that is deemed not to be an investment
company under section 3 of the Invest-
ment Company Act of 1940 pursuant to
Investment Company Act Rule 3a-7
(§270.3a—7 of this title) of the Securities
and Exchange Commission;

(viii) A commodity pool, a com-
modity pool operator, a commodity
trading advisor, a floor broker, a floor
trader, an introducing broker or a fu-
tures commission merchant;

(ix) An employee benefit plan as de-
fined in paragraphs (3) and (32) of sec-
tion 3 of the Employee Retirement In-
come and Security Act of 1974 (29
U.S.C. 1002);

(x) An entity that is organized as an
insurance company, primarily engaged
in writing insurance or reinsuring risks
underwritten by insurance companies,
or is subject to supervision as such by
a State insurance regulator or foreign
insurance regulator;

(xi) An entity, person, or arrange-
ment that is, or holds itself out as
being, an entity, person, or arrange-
ment that raises money from investors,
accepts money from clients, or uses its
own money primarily for investing or
trading or facilitating the investing or
trading in loans, securities, swaps,
funds, or other assets; or

(xii) An entity that would be a finan-
cial end user described in paragraph (1)
of this definition or a swap entity if it
were organized under the laws of the
United States or any State thereof.

(2) The term ‘‘financial end user”
does not include any counterparty that
is:

(i) A sovereign entity;

(ii) A multilateral development bank;

(iii) The Bank for International Set-
tlements and the European Stability
Mechanism;

(iv) An entity that is exempt from
the definition of financial entity pursu-
ant to section 2(h)(7)(C)(iii) of the Act
and implementing regulations;

(v) An affiliate that qualifies for the
exemption from clearing pursuant to
section 2(h)(7)(D) of the Act; or
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(vi) An eligible treasury affiliate that
the Commission exempts from the re-
quirements of §§23.150 through 23.161 by
rule.

Foreign bank means an organization
that is organized under the laws of a
foreign country and that engages di-
rectly in the business of banking out-
side the United States.

Foreign exchange forward has the
meaning specified in section la(24) of
the Act.

Foreign exchange swap has the mean-
ing specified in section 1a(25) of the
Act.

Initial margin means the collateral, as
calculated in accordance with §23.154
that is collected or posted in connec-
tion with one or more uncleared swaps.

Initial margin model means an inter-
nal risk management model that:

(1) Has been developed and designed
to identify an appropriate, risk-based
amount of initial margin that the cov-
ered swap entity must collect with re-
spect to one or more non-cleared swaps
to which the covered swap entity is a
party; and

(2) Has been approved by the Com-
mission or a registered futures associa-
tion pursuant to §23.154(b).

Initial margin threshold amount means
an aggregate credit exposure of $50 mil-
lion resulting from all uncleared swaps
between a covered swap entity and its
margin affiliates on the one hand, and
a covered counterparty and its margin
affiliates on the other. For purposes of
this calculation, an entity shall not
count a swap that is exempt pursuant
to §23.150(b).

Major currencies means—

(1) United States Dollar (USD);

(2) Canadian Dollar (CAD);

(3) Euro (EUR);

(4) United Kingdom Pound (GBP);

(5) Japanese Yen (JPY);

(6) Swiss Franc (CHF);

(7) New Zealand Dollar (NZD);

(8) Australian Dollar (AUD);

(9) Swedish Kronor (SEK);

(10) Danish Kroner (DKK);

(11) Norwegian Krone (NOK); and

(12) Any other currency designated
by the Commission.

Margin affiliate. A company is a mar-
gin affiliate of another company if:

(1) Either company consolidates the
other on a financial statement pre-
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pared in accordance with U.S. Gen-
erally Accepted Accounting Principles,
the International Financial Reporting
Standards, or other similar standards,

(2) Both companies are consolidated
with a third company on a financial
statement prepared in accordance with
such principles or standards, or

(3) For a company that is not subject
to such principles or standards, if con-
solidation as described in paragraph (1)
or (2) of this definition would have oc-
curred if such principles or standards
had applied.

Market intermediary means—

(1) A securities holding company;

(2) A broker or dealer;

(3) A futures commission merchant;

(4) A swap dealer; or

(5) A security-based swap dealer.

Material swaps exposure for an entity
means that, as of September 1 of any
year, the entity and its margin affili-
ates have an average month-end aggre-
gate mnotional amount of uncleared
swaps, uncleared security-based swaps,
foreign exchange forwards, and foreign
exchange swaps with all counterparties
for March, April, and May of that year
that exceeds $8 billion, where such
amount is calculated only for the last
business day of the month. Activities
not carried out in the regular course of
business and willfully designed to cir-
cumvent calculation at month-end to
evade meeting the definition of mate-
rial swaps exposure shall be prohibited.
An entity shall count the average
month-end aggregate notional amount
of an uncleared swap, an uncleared se-
curity-based swap, a foreign exchange
forward, or a foreign exchange swap be-
tween the entity and a margin affiliate
only one time. For purposes of this cal-
culation, an entity shall not count a
swap that is exempt pursuant to
§23.150(b) or a security-based swap that
qualifies for an exemption under sec-
tion 3C(g)(10) of the Securities Ex-
change Act of 1934 (15 U.S.C. 78¢c-3(g)(4))
and implementing regulations or that
satisfies the criteria in section 3C(g)(1)
of the Securities Exchange Act of 1934
(15 U.S.C. 78-c3(g)(4)) and implementing
regulations.

Minimum transfer amount means a
combined initial and variation margin
amount under which no actual transfer
of funds is required. The minimum
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transfer amount shall be $500,000.
Where a counterparty to a covered
swap entity owns two or more sepa-
rately managed accounts, a minimum
transfer amount of up to $50,000 may be
applied for each separately managed
account.

Multilateral development bank means:

(1) The International Bank for Re-
construction and Development;

(2) The Multilateral Investment
Guarantee Agency;

(3) The International Finance Cor-
poration;

(4) The Inter-American Development
Bank;

(5) The Asian Development Bank;

(6) The African Development Bank;

(7) The European Bank for Recon-
struction and Development;

(8) The European Investment Bank;

(9) The European Investment Fund;

(10) The Nordic Investment Bank;

(11) The Caribbean Development
Bank;

(12) The Islamic Development Bank;

(13) The Council of Europe Develop-
ment Bank; and

(14) Any other entity that provides fi-
nancing for national or regional devel-
opment in which the U.S. government
is a shareholder or contributing mem-
ber or which the Commission deter-
mines poses comparable credit risk.

Non-financial end user means a
counterparty that is not a swap dealer,
a major swap participant, or a finan-
cial end user.

Prudential regulator has the meaning
specified in section 1a(39) of the Act.

Savings and loan holding company has
the meaning specified in section 10(n)
of the Home Owners’ Loan Act (12
U.S.C. 1467a(n)).

Securities holding company has the
meaning specified in section 618 of the
Dodd-Frank Wall Street Reform and
Consumer Protection Act (12 U.S.C.
1850a.).

Security-based swap has the meaning
specified in section 3(a)(68) of the Secu-
rities Exchange Act of 1934 (15 U.S.C.
78c(a)(68)).

Separately managed account means an
account of a counterparty to a covered
swap entity that meets the following
requirements:

(1) The account is managed by an
asset manager and governed by an in-
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vestment management agreement, pur-
suant to which the counterparty grants
the asset manager authority with re-
spect to a specified amount of the
counterparty’s assets;

(2) Swaps are entered into between
the counterparty and the covered swap
entity by the asset manager on behalf
of the account pursuant to authority
granted by the counterparty through
an investment management agree-
ment; and

(3) The swaps of such account are
subject to a master netting agreement
that does not provide for the netting of
initial or variation margin obligations
across all such accounts of the
counterparty that have swaps out-
standing with the covered swap entity.

Sovereign entity means a central gov-
ernment (including the U.S. govern-
ment) or an agency, department, min-
istry, or central bank of a central gov-
ernment.

State means any State, common-
wealth, territory, or possession of the
United States, the District of Colum-
bia, the Commonwealth of Puerto Rico,
the Commonwealth of the Northern
Mariana Islands, American Samoa,
Guam, or the United States Virgin Is-
lands.

Swap entity means a person that is
registered with the Commission as a
swap dealer or major swap participant
pursuant to the Act.

Uncleared security-based swap means a
security-based swap that is not, di-
rectly or indirectly, submitted to and
cleared by a clearing agency registered
with the Securities and Exchange Com-
mission pursuant to section 17A of the
Securities Exchange Act of 1934 (15
U.S.C. 78a-1) or by a clearing agency
that the U.S. Securities and Exchange
Commission has exempted from reg-
istration by rule or order pursuant to
section 17A of the Securities Exchange
Act of 1934 (15 U.S.C. 78a-1).

Uncleared swap means a swap that is
not cleared by a registered derivatives
clearing organization, or by a clearing
organization that the Commission has
exempted from registration by rule or
order pursuant to section 5b(h) of the
Act.

U.S. Government-sponsored enterprise
means an entity established or char-
tered by the U.S. government to serve
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public purposes specified by federal
statute but whose debt obligations are
not explicitly guaranteed by the full
faith and credit of the U.S. govern-
ment.

Variation margin means collateral
provided by a party to its counterparty
to meet the performance of its obliga-
tion under one or more uncleared
swaps between the parties as a result of
a change in value of such obligations
since the trade was executed or the last
time such collateral was provided.

Variation margin amount means the
cumulative mark-to-market change in
value to a covered swap entity of an
uncleared swap, as measured from the
date it is entered into (or in the case of
an uncleared swap that has a positive
or negative value to a covered swap en-
tity on the date it is entered into, such
positive or negative value plus any cu-
mulative mark-to-market change in
value to the covered swap entity of an
uncleared swap after such date), less
the value of all variation margin pre-
viously collected, plus the value of all
variation margin previously posted
with respect to such uncleared swap.

[81 FR 695, Jan. 6, 2016, as amended at 83 FR
60346, Nov. 26, 2018; 85 FR 27678, May 11, 2020;
86 FR 246, Jan. 5, 2021; 86 FR 6857, Jan. 25,
2021]

§23.152 Collection and posting of ini-
tial margin.

(a) Collection—(1) Initial obligation. On
or before the business day after execu-
tion of an uncleared swap between a
covered swap entity and a covered
counterparty, the covered swap entity
shall collect initial margin from the
covered counterparty in an amount
equal to or greater than an amount
calculated pursuant to §23.154, in a
form that complies with §23.156, and
pursuant to custodial arrangements
that comply with §23.157.

(2) Continuing obligation. The covered
swap entity shall continue to hold ini-
tial margin from the covered
counterparty in an amount equal to or
greater than an amount calculated
each business day pursuant to §23.154,
in a form that complies with §23.156,
and pursuant to custodial arrange-
ments that comply with §23.157, until
such uncleared swap is terminated or
expires.
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(b) Posting—(1) Initial obligation. On or
before the business day after execution
of an uncleared swap between a covered
swap entity and a financial end user
with material swaps exposure, the cov-
ered swap entity shall post initial mar-
gin with the counterparty in an
amount equal to or greater than an
amount calculated pursuant to §23.154,
in a form that complies with §23.156,
and pursuant to custodial arrange-
ments that comply with §23.157.

(2) Continuing obligation. The covered
swap entity shall continue to post ini-
tial margin with the counterparty in
an amount equal to or greater than an
amount calculated each business day
pursuant to §23.154, in a form that com-
plies with §23.156, and pursuant to cus-
todial arrangements that comply with
§23.157, until such uncleared swap is
terminated or expires.

(3) Minimum transfer amount. A cov-
ered swap entity is not required to col-
lect or to post initial margin pursuant
to §§23.150 through 23.161 with respect
to a particular counterparty unless and
until the combined amount of initial
margin and variation margin that is
required pursuant to §§23.150 through
23.161 to be collected or posted and that
has not been collected or posted with
respect to the counterparty is greater
than the minimum transfer amount, as
the term is defined in §23.151.

(c) Netting. (1) To the extent that one
or more uncleared swaps are executed
pursuant to an eligible master netting
agreement between a covered swap en-
tity and covered counterparty, a cov-
ered swap entity may calculate and
comply with the applicable initial mar-
gin requirements of §§23.150 through
23.161 on an aggregate net basis with
respect to all uncleared swaps governed
by such agreement, subject to para-
graph (c¢)(2) of this section.

(2)(i) Except as permitted in para-
graph (c)(2)(ii) of this section, if an eli-
gible master netting agreement covers
uncleared swaps entered into on or
after the applicable compliance date
set forth in §23.161, all the uncleared
swaps covered by that agreement are
subject to the requirements of §§23.150
through 23.161 and included in the ag-
gregate netting portfolio for the pur-
poses of calculating and complying
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with the margin requirements of
§§23.150 through 23.161.

(ii) An eligible master netting agree-
ment may identify one or more sepa-
rate netting portfolios that independ-
ently meet the requirements in para-
graph (1) of the definition of ‘‘eligible
master netting agreement” in §23.151
and to which collection and posting of
margin applies on an aggregate net
basis separate from and exclusive of
any other uncleared swaps covered by
the eligible master netting agreement.
Any such netting portfolio that con-
tains any uncleared swap entered into
on or after the applicable compliance
date set forth in §23.161 is subject to
the requirements of §§23.150 through
23.161. Any such netting portfolio that
contains only uncleared swaps entered
into before the applicable compliance
date is not subject to the requirements
of §§23.150 through 23.161.

(d) Satisfaction of collection and post-
ing requirements. A covered swap entity
shall not be deemed to have violated
its obligation to collect or to post ini-
tial margin from a covered
counterparty if:

(1) The covered counterparty has re-
fused or otherwise failed to provide, or
to accept, the required initial margin
to, or from, the covered swap entity;
and

(2) The covered swap entity has:

(i) Made the necessary efforts to col-
lect or to post the required initial mar-
gin, including the timely initiation and
continued pursuit of formal dispute
resolution mechanisms, including pur-
suant to §23.504(b)(4), if applicable, or
has otherwise demonstrated upon re-
quest to the satisfaction of the Com-
mission that it has made appropriate
efforts to collect or to post the re-
quired initial margin; or

(ii) Commenced termination of the
uncleared swap with the covered
counterparty promptly following the
applicable cure period and notification
requirements.

[81 FR 695, Jan. 6, 2016, as amended at 86 FR
6857, Jan. 25, 2021]

§23.153 Collection and posting of vari-
ation margin.

(a) Initial obligation. On or before the

business day after the day of execution

of an uncleared swap between a covered
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swap entity and a counterparty that is
a swap entity or a financial end user,
the covered swap entity shall collect
the variation margin amount from the
counterparty when the amount is posi-
tive, or post the variation margin
amount with the counterparty when
the amount is negative as calculated
pursuant to §23.155 and in a form that
complies with §23.156.

(b) Continuing obligation. The covered
swap entity shall continue to collect
the variation margin amount from, or
to post the variation margin amount
with, the counterparty as calculated
each business day pursuant to §23.155
and in a form that complies with
§23.156 each business day until such
uncleared swap is terminated or ex-
pires.

(c) Minimum transfer amount. A cov-
ered swap entity is not required to col-
lect or to post variation margin pursu-
ant to §§23.150 through 23.161 with re-
spect to a particular counterparty un-
less and until the combined amount of
initial margin and variation margin
that is required pursuant to §§23.150
through 23.161 to be collected or posted
and that has not been collected or post-
ed with respect to the counterparty is
greater than the minimum transfer
amount, as the term is defined in
§23.151.

(d) Netting. (1) To the extent that
more than one uncleared swap is exe-
cuted pursuant to an eligible master
netting agreement between a covered
swap entity and a counterparty, a cov-
ered swap entity may calculate and
comply with the applicable variation
margin requirements of this section on
an aggregate basis with respect to all
uncleared swaps governed by such
agreement subject to paragraph (d)(2)
of this section.

(2)(i) Except as permitted in para-
graph (d)(2)(ii) of this section, if an eli-
gible master netting agreement covers
uncleared swaps entered into on or
after the applicable compliance date
set forth in §23.161, all the uncleared
swaps covered by that agreement are
subject to the requirements of §§23.150
through 23.161 and included in the ag-
gregate netting portfolio for the pur-
poses of calculating and complying
with the margin requirements of
§§23.150 through 23.161.
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(ii) An eligible master netting agree-
ment may identify one or more sepa-
rate netting portfolios that independ-
ently meet the requirements in para-
graph (1) of the definition of ‘‘eligible
master netting agreement’” in §23.151
and to which collection and posting of
margin applies on an aggregate net
basis separate from and exclusive of
any other uncleared swaps covered by
the eligible master netting agreement.
Any such netting portfolio that con-
tains any uncleared swap entered into
on or after the applicable compliance
date set forth in §23.161 is subject to
the requirements of §§23.150 through
23.161. Any such netting portfolio that
contains only uncleared swaps entered
into before the applicable compliance
date is not subject to the requirements
of §§23.150 through 23.161.

(e) Satisfaction of collection and pay-
ment requirements. A covered swap enti-
ty shall not be deemed to have violated
its obligation to collect or to pay vari-
ation margin from a counterparty if:

(1) The counterparty has refused or
otherwise failed to provide or to accept
the required variation margin to or
from the covered swap entity; and

(2) The covered swap entity has:

(1) Made the necessary efforts to col-
lect or to post the required variation
margin, including the timely initiation
and continued pursuit of formal dis-
pute resolution mechanisms, including
pursuant to §23.504(b)(4), if applicable,
or has otherwise demonstrated upon re-
quest to the satisfaction of the Com-
mission that it has made appropriate
efforts to collect or to post the re-
quired variation margin; or

(ii) Commenced termination of the
uncleared swap with the counterparty
promptly following the applicable cure
period and notification requirements.

[81 FR 695, Jan. 6, 2016, as amended at 86 FR
6857, Jan. 25, 2021]

§23.154 Calculation of initial margin.

(a) Means of calculation. (1) Each busi-
ness day each covered swap entity shall
calculate an initial margin amount to
be collected from each covered
counterparty using:

(i) A risk-based model that meets the
requirements of paragraph (b) of this
section; or
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(ii) The table-based method set forth
in paragraph (c) of this section.

(2) Each business day each covered
swap entity shall calculate an initial
margin amount to be posted with each
financial end user with material swaps
exposure using:

(i) A risk-based model that meets the
requirements of paragraph (b) of this
section; or

(ii) The table-based method set forth
in paragraph (c) of this section.

(3) Bach covered swap entity may re-
duce the amounts calculated pursuant
to paragraphs (a)(1) and (2) of this sec-
tion by the initial margin threshold
amount provided that the reduction
does not include any portion of the ini-
tial margin threshold amount already
applied by the covered swap entity or
its margin affiliates in connection with
other uncleared swaps with the
counterparty or its margin affiliates.

(4) The amounts calculated pursuant
to paragraph (a)(3) of this section shall
not be less than zero.

(6) A covered swap entity would be
deemed to calculate initial margin as
required by paragraph (a)(1) of this sec-
tion if it uses the amount of initial
margin calculated by a counterparty
that is a swap entity and the initial
margin amount is calculated using the
swap entity’s risk-based model that
meets the requirements of paragraph
(b) of this section or is approved by a
prudential regulator, provided that ini-
tial margin calculated in such manner
is used only with respect to uncleared
swaps entered into by the covered swap
entity and the swap entity for the pur-
pose of hedging the covered swap enti-
ty’s swaps with non-swap entity
counterparties.

(b) Risk-based models—(1) Commission
or registered futures association approval.
(i) A covered swap entity shall obtain
the written approval of the Commis-
sion or a registered futures association
to use a model to calculate the initial
margin required in §§23.150 through
23.161.

(ii) A covered swap entity shall dem-
onstrate that the model satisfies all of
the requirements of this section on an
ongoing basis.

(iii) A covered swap entity shall no-
tify the Commission and the registered
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futures association in writing 60 days
prior to:

(A) Extending the use of an initial
margin model that has been approved
to an additional product type;

(B) Making any change to any initial
margin model that has been approved
that would result in a material change
in the covered swap entity’s assess-
ment of initial margin requirements;
or

(C) Making any material change to
modeling assumptions used by the ini-
tial margin model.

(iv) The Commission or the reg-
istered futures association may rescind
approval of the use of any initial mar-
gin model, in whole or in part, or may
impose additional conditions or re-
quirements if the Commission or the
registered futures association deter-
mines, in its discretion, that the model
no longer complies with this section.

(2) Elements of the model. (i) The ini-
tial margin model shall calculate an
amount of initial margin that is equal
to the potential future exposure of the
uncleared swap or netting portfolio of
uncleared swaps covered by an eligible
master netting agreement. Potential
future exposure is an estimate of the
one-tailed 99 percent confidence inter-
val for an increase in the value of the
uncleared swap or netting portfolio of
uncleared swaps due to an instanta-
neous price shock that is equivalent to
a movement in all material underlying
risk factors, including prices, rates,
and spreads, over a holding period
equal to the shorter of ten business
days or the maturity of the swap or
netting portfolio.

(ii) All data used to calibrate the ini-
tial margin model shall be based on an
equally weighted historical observa-
tion period of at least one year and not
more than five years and must incor-
porate a period of significant financial
stress for each broad asset class that is
appropriate to the uncleared swaps to
which the initial margin model is ap-
plied.

(iii) The initial margin model shall
use risk factors sufficient to measure
all material price risks inherent in the
transactions for which initial margin is
being calculated. The risk categories
shall include, but should not be limited
to, foreign exchange or interest rate
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risk, credit risk, equity risk, and com-
modity risk, as appropriate. For mate-
rial exposures in significant currencies
and markets, modeling techniques
shall capture spread and basis risk and
shall incorporate a sufficient number
of segments of the yield curve to cap-
ture differences in volatility and im-
perfect correlation of rates along the
yield curve.

(iv) In the case of an uncleared cross-
currency swap, the initial margin
model need not recognize any risks or
risk factors associated with the fixed,
physically-settled foreign exchange
transactions associated with the ex-
change of principal embedded in the
uncleared cross-currency swap. The ini-
tial margin model must recognize all
material risks and risk factors associ-
ated with all other payments and cash
flows that occur during the life of the
uncleared cross-currency swap.

(v) The initial margin model may
calculate initial margin for an
uncleared swap or netting portfolio of
uncleared swaps covered by an eligible
master netting agreement. It may re-
flect offsetting exposures, diversifica-
tion, and other hedging benefits for
uncleared swaps that are governed by
the same eligible master netting agree-
ment by incorporating empirical cor-
relations within the following broad
risk categories, provided the covered
swap entity validates and dem-
onstrates the reasonableness of its
process for modeling and measuring
hedging benefits: Commodity, credit,
equity, and foreign exchange or inter-
est rate. Empirical correlations under
an eligible master netting agreement
may be recognized by the model within
each broad risk category, but not
across broad risk categories.

(vi) If the initial margin model does
not explicitly reflect offsetting expo-
sures, diversification, and hedging ben-
efits between subsets of uncleared
swaps within a broad risk category, the
covered swap entity shall calculate an
amount of initial margin separately for
each subset of uncleared swaps for
which such relationships are explicitly
recognized by the model. The sum of
the initial margin amounts calculated
for each subset of uncleared swaps
within a broad risk category will be
used to determine the aggregate initial
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margin due from the counterparty for
the portfolio of uncleared swaps within
the broad risk category.

(vii) The sum of the initial margin
calculated for each broad risk category
shall be used to determine the aggre-
gate initial margin due from the
counterparty.

(viii) The initial margin model shall
not permit the calculation of any ini-
tial margin to be offset by, or other-
wise take into account, any initial
margin that may be owed or otherwise
payable by the covered swap entity to
the counterparty.

(ix) The initial margin model shall
include all material risks arising from
the nonlinear price characteristics of
option positions or positions with em-
bedded optionality and the sensitivity
of the market value of the positions to
changes in the volatility of the under-
lying rates, prices, or other material
risk factors.

(x) The covered swap entity shall not
omit any risk factor from the calcula-
tion of its initial margin that the cov-
ered swap entity uses in its model un-
less it has first demonstrated to the
satisfaction of the Commission or the
registered futures association that
such omission is appropriate.

(xi) The covered swap entity shall
not incorporate any proxy or approxi-
mation used to capture the risks of the
covered swap entity’s uncleared swaps
unless it has first demonstrated to the
satisfaction of the Commission or the
registered futures association that
such proxy or approximation is appro-
priate.

(xii) The covered swap entity shall
have a rigorous and well-defined proc-
ess for re-estimating, re-evaluating,
and updating its internal margin mod-
els to ensure continued applicability
and relevance.

(xiii) The covered swap entity shall
review and, as necessary, revise the
data used to calibrate the initial mar-
gin model at least annually, and more
frequently as market conditions war-
rant, to ensure that the data incor-
porate a period of significant financial
stress appropriate to the uncleared
swaps to which the initial margin
model is applied.

(xiv) The level of sophistication of
the initial margin model shall be com-
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mensurate with the complexity of the
swaps to which it is applied. In calcu-
lating an initial margin amount, the
initial margin model may make use of
any of the generally accepted ap-
proaches for modeling the risk of a sin-
gle instrument or portfolio of instru-
ments.

(xv) The Commission or the reg-
istered futures association may in its
discretion require a covered swap enti-
ty using an initial margin model to
collect a greater amount of initial
margin than that determined by the
covered swap entity’s initial margin
model if the Commission or the reg-
istered futures association determines
that the additional collateral is appro-
priate due to the nature, structure, or
characteristics of the covered swap en-
tity’s transaction(s) or is commensu-
rate with the risks associated with the
transaction(s).

(3) [Reserved]

(4) Periodic review. A covered swap en-
tity shall periodically, but no less fre-
quently than annually, review its ini-
tial margin model in light of develop-
ments in financial markets and mod-
eling technologies, and enhance the
initial margin model as appropriate to
ensure that it continues to meet the
requirements for approval in this sec-
tion.

(5) Control, oversight, and wvalidation
mechanisms. (i) The covered swap entity
shall maintain a risk management unit
in accordance with §23.600(c)(4)(i) that
is independent from the business trad-
ing unit (as defined in §23.600).

(ii) The covered swap entity’s risk
control unit shall validate its initial
margin model prior to implementation
and on an ongoing basis. The covered
swap entity’s validation process shall
be independent of the development, im-
plementation, and operation of the ini-
tial margin model, or the validation
process shall be subject to an inde-
pendent review of its adequacy and ef-
fectiveness. The validation process
shall include:

(A) An evaluation of the conceptual
soundness of (including developmental
evidence supporting) the initial margin
model;

(B) An ongoing monitoring process
that includes verification of processes
and benchmarking by comparing the
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covered swap entity’s initial margin
model outputs (estimation of initial
margin) with relevant alternative in-
ternal and external data sources or es-
timation techniques. The benchmark(s)
must address the model’s limitations.
When applicable the covered swap enti-
ty should consider benchmarks that
allow for mnon-normal distributions
such as historical and Monte Carlo
simulations. When applicable valida-
tion shall include benchmarking
against observable margin standards to
ensure that the initial margin required
is not less than what a derivatives
clearing organization would require for
similar cleared transactions; and

(C) An outcomes analysis process
that includes back testing the model.
This analysis shall recognize and com-
pensate for the challenges inherent in
back testing over periods that do not
contain significant financial stress.

(iii) If the validation process reveals
any material problems with the model,
the covered swap entity must promptly
notify the Commission and the reg-
istered futures association of the prob-
lems, describe to the Commission and
the registered futures association any
remedial actions being taken, and ad-
just the model to ensure an appro-
priately conservative amount of re-
quired initial margin is being cal-
culated.

(iv) In accordance with §23.600(e)(2),
the covered swap entity shall have an
internal audit function independent of
the business trading unit and the risk
management unit that at least annu-
ally assesses the effectiveness of the
controls supporting the initial margin
model measurement systems, including
the activities of the business trading
units and risk control unit, compliance
with policies and procedures, and cal-
culation of the covered swap entity’s
initial margin requirements under this
part. At least annually, the internal
audit function shall report its findings
to the covered swap entity’s governing
body, senior management, and chief
compliance officer.

(6) Documentation. The covered swap
entity shall adequately document all
material aspects of its model, includ-
ing management and valuation of
uncleared swaps to which it applies,
the control, oversight, and validation
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of the initial margin model, any review
processes and the results of such proc-
esses.

(7) Escalation procedures. The covered
swap entity must adequately docu-
ment—

(i) Internal authorization procedures,
including escalation procedures, that
require review and approval of any
change to the initial margin calcula-
tion under the initial margin model;

(ii) Demonstrable analysis that any
basis for any such change is consistent
with the requirements of this section;
and

(iii) Independent review of such de-
monstrable analysis and approval.

(c) Table-based method. If a model
meeting the standards set forth in
paragraph (b) of this section is not
used, initial margin shall be calculated
in accordance with this paragraph.

(1) Standardized initial margin sched-
ule.

Gross initial
margin
(% of notional
exposure)

Asset class

2
5
10
15
15

Credit: 0-2 year duration
Credit: 2-5 year duration .
Credit: 5+ year duration ..
Commodity
Equity
Foreign Exchange/Currency
Cross Currency Swaps: 0-2 year duration ...
Cross Currency Swaps: 2-5 year duration ...
Cross Currency Swaps: 5+ year duration
Interest Rate: 0-2 year duration
Interest Rate: 25 year duration .
Interest Rate: 5+ year duration
Other

RN =LBABN=2O

1

(2) Net to gross ratio adjustment. (i) For
multiple uncleared swaps subject to an
eligible master netting agreement, the
initial margin amount under the stand-
ardized table shall be computed accord-
ing to this paragraph.

(ii) Initial Margin = 0.4 x Gross Ini-
tial Margin + 0.6 x Net-to-Gross Ratio x
Gross Initial Margin, where:

(A) Gross Initial Margin = the sum of
the product of each uncleared swap’s
effective mnotional amount and the
gross initial margin requirement for
all uncleared swaps subject to the eli-
gible master netting agreement;

(B) Net-to-Gross Ratio = the ratio of
the net current replacement cost to the
gross current replacement cost;

(C) Gross Current Replacement cost =
the sum of the replacement cost for
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each uncleared swap subject to the eli-
gible master netting agreement for
which the cost is positive; and

(D) Net Current Replacement Cost =
the total replacement cost for all
uncleared swaps subject to the eligible
master netting agreement.

(E) In cases where the gross replace-
ment cost is zero, the Net-to-Gross
Ratio shall be set to 1.0.

[81 FR 695, Jan. 6, 2016, as amended at 86 FR
246, Jan. 5, 2021]

§23.1§5 Calculation of variation mar-
gin.

(a) Means of calculation. (1) Each busi-
ness day each covered swap entity shall
calculate variation margin for itself
and for each counterparty that is a
swap entity or a financial end user
using methods, procedures, rules, and
inputs that to the maximum extent
practicable rely on recently-executed
transactions, valuations provided by
independent third parties, or other ob-
jective criteria.

(2) Each covered swap entity shall
have in place alternative methods for
determining the value of an uncleared
swap in the event of the unavailability
or other failure of any input required
to value a swap.

(b) Control mechanisms. (1) Each cov-
ered swap entity shall create and main-
tain documentation setting forth the
variation methodology with sufficient
specificity to allow the counterparty,
the Commission, the registered futures
association, and any applicable pruden-
tial regulator to calculate a reasonable
approximation of the margin require-
ment independently.

(2) Each covered swap entity shall
evaluate the reliability of its data
sources at least annually, and make
adjustments, as appropriate.

(3) The Commission or the registered
futures association at any time may
require a covered swap entity to pro-
vide further data or analysis con-
cerning the methodology or a data
source, including:

(i) An explanation of the manner in
which the methodology meets the re-
quirements of this section;

(ii) A description of the mechanics of
the methodology;

(iii) The conceptual basis of the
methodology;
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(iv) The empirical support for the
methodology; and

(v) The empirical support for the as-
sessment of the data sources.

§23.156 Forms of margin.

(a) Initial margin—(1) Eligible collat-
eral. A covered swap entity shall col-
lect and post as initial margin for
trades with a covered counterparty
only the following types of collateral:

(i) Immediately available cash funds
denominated in:

(A) U.S. dollars;

(B) A major currency;

(C) A currency of settlement for the
uncleared swap;

(ii) A security that is issued by, or
unconditionally guaranteed as to the
timely payment of principal and inter-
est by, the U.S. Department of Treas-
ury,

(iii) A security that is issued by, or
unconditionally guaranteed as to the
timely payment of principal and inter-
est by, a U.S. government agency
(other than the U.S. Department of
Treasury) whose obligations are fully
guaranteed by the full faith and credit
of the U.S. government;

(iv) A security that is issued by, or
fully guaranteed as to the payment of
principal and interest by, the European
Central Bank or a sovereign entity
that is assigned no higher than a 20
percent risk weight under the capital
rules applicable to swap dealers subject
to regulation by a prudential regu-
lator;

(v) A publicly traded debt security
issued by, or an asset-backed security
fully guaranteed as to the timely pay-
ment of principal and interest by, a
U.S. Government-sponsored enterprise
that is operating with capital support
or another form of direct financial as-
sistance received from the U.S. govern-
ment that enables the repayments of
the U.S. Government-sponsored enter-
prise’s eligible securities;

(vi) A security that is issued by, or
fully guaranteed as to the payment of
principal and interest by, the Bank for
International Settlements, the Inter-
national Monetary Fund, or a multilat-
eral development bank;

(vii) Other publicly-traded debt that
has been deemed acceptable as initial
margin by a prudential regulator;
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(viii) A publicly traded common eq-
uity security that is included in:

(A) The Standard & Poor’s Composite
1500 Index or any other similar index of
liquid and readily marketable equity
securities as determined by the Com-
mission; or

(B) An index that a covered swap en-
tity’s supervisor in a foreign jurisdic-
tion recognizes for purposes of includ-
ing publicly traded common equity as
initial margin under applicable regu-
latory policy, if held in that foreign ju-
risdiction;

(ix) Securities in the form of redeem-
able securities in a pooled investment
fund representing the security-holder’s
proportional interest in the fund’s net
assets and that are issued and re-
deemed only on the basis of the market
value of the fund’s net assets prepared
each business day after the security-
holder makes its investment commit-
ment or redemption request to the
fund, if the fund’s investments are lim-
ited to the following:

(A) Securities that are issued by, or
unconditionally guaranteed as to the
timely payment of principal and inter-
est by, the U.S. Department of the
Treasury, and immediately-available
cash funds denominated in U.S. dollars;
or

(B) Securities denominated in a com-
mon currency and issued by, or fully
guaranteed as to the payment of prin-
cipal and interest by, the European
Central Bank or a sovereign entity
that is assigned no higher than a 20
percent risk weight under the capital
rules applicable to swap dealers subject
to regulation by a prudential regu-
lator, and immediately-available cash
funds denominated in the same cur-
rency; and

(C) Assets of the fund may not be
transferred through securities lending,
securities borrowing, repurchase agree-
ments, reverse repurchase agreements,
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or other means that involve the fund
having rights to acquire the same or
similar assets from the transferee, or

(x) Gold.

(2) Prohibition of certain assets. A cov-
ered swap entity may not collect or
post as initial margin any asset that is
a security issued by:

(i) The covered swap entity or a mar-
gin affiliate of the covered swap entity
(in the case of posting) or the
counterparty or any margin affiliate of
the counterparty (in the case of collec-
tion);

(ii) A bank holding company, a sav-
ings and loan holding company, a U.S.
intermediate holding company estab-
lished or designated for purposes of
compliance with 12 CFR 252.153, a for-
eign bank, a depository institution, a
market intermediary, a company that
would be any of the foregoing if it were
organized under the laws of the United
States or any State, or a margin affil-
iate of any of the foregoing institu-
tions, or

(iii) A nonbank financial institution
supervised by the Board of Governors
of the Federal Reserve System under
Title I of the Dodd-Frank Wall Street
Reform and Consumer Protection Act
(12 U.S.C. 5323).

(3) Haircuts. (i) The value of any eligi-
ble collateral collected or posted to
satisfy initial margin requirements
shall be subject to the sum of the fol-
lowing discounts, as applicable:

(A) An 8 percent discount for initial
margin collateral denominated in a
currency that is not the currency of
settlement for the uncleared swap, ex-
cept for eligible types of collateral de-
nominated in a single termination cur-
rency designated as payable to the non-
posting counterparty as part of the eli-
gible master netting agreement; and

(B) The discounts set forth in the fol-
lowing table:

STANDARDIZED HAIRCUT SCHEDULE

Cash in same currency as swap obligation

0.0

Eligible government and related debt (e.g., central bank, multilateral development bank, GSE
securities identified in paragraph (a)(1)(v) of this section): Residual maturity less than one-

year

0.5

Eligible government and related debt (e.g., central bank, multilateral development bank, GSE
securities identified in paragraph (a)(1)(v) of this section): Residual maturity between one

and five years

2.0
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STANDARDIZED HAIRCUT SCHEDULE—Continued
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Eligible government and related debt (e.g., central bank, multilateral development bank, GSE

securities identified in paragraph (a)(1)(v) of this section): Residual maturity greater than

FIVE WEBAIS .ttt bbbttt bt e n b re e 4.0
Eligible corporate debt (including eligible GSE debt securities not identified in paragraph

(a)(1)(v) of this section): Residual maturity less than one-year ...........c.ccocecevinieciinnnceennenne. 1.0
Eligible corporate debt (including eligible GSE debt securities not identified in paragraph

(a)(1)(v) of this section): Residual maturity between one and five years ..............cccccceeeene. 4.0
Eligible corporate debt (including eligible GSE debt securities not identified in paragraph

(a)(1)(v) of this section): Residual maturity greater than five years ..........cccccviniiiiiincennnn. 8.0
Equities included in S&P 500 or related indeX ..........cccceeevrervenenuenne . 15.0
Equities included in S&P 1500 Composite or related index but not S&P 500 or related index 25.0
G0N bbb 15.0
Additional (additive) haircut on asset in which the currency of the swap obligation differs from

that of the COllateral @SSt ........cccuiiiieiiieiie e e e 8.0

(ii) The value of initial margin col-
lateral shall be computed as the prod-
uct of the cash or market value of the
eligible collateral asset times one
minus the applicable haircut expressed
in percentage terms. The total value of
all initial margin collateral is cal-
culated as the sum of those values for
each eligible collateral asset.

(b) Variation margin—(1) Eligible col-
lateral—(@i) Swaps with a swap entity. (A)
A covered swap entity shall post and
collect as variation margin to or from
a counterparty that is a swap entity
only immediately available cash funds
that are denominated in: U.S. dollars;

(B) Another major currency; or

(C) The currency of settlement of the
uncleared swap.

(i) Swaps with a financial end user. A
covered swap entity may post and col-
lect as variation margin to or from a
counterparty that is a financial end
user any asset that is eligible to be
posted or collected as initial margin
under paragraphs (a)(1) and (2) of this
section.

(2) Haircuts. (i) The value of any eligi-
ble collateral collected or posted to
satisfy variation margin requirements
shall be subject to the sum of the fol-
lowing discounts, as applicable:

(A) An 8% discount for variation
margin collateral denominated in a
currency that is not the currency of
settlement for the uncleared swap ex-
cept for immediately available cash
funds denominated in U.S. cash funds
or another major currency; and

(B) The discounts for initial margin
set forth in the table in paragraph
(a)(3)(1)(B) of this section.

(ii) The value of variation margin
collateral shall be computed as the
product of the cash or market value of
the eligible collateral asset times one
minus the applicable haircut expressed
in percentage terms. The total value of
all variation margin collateral shall be
calculated as the sum of those values
of each eligible collateral asset.

(c) Monitoring obligation. A covered
swap entity shall monitor the market
value and eligibility of all collateral
collected and posted to satisfy the mar-
gin requirements of §§23.150 through
23.161. To the extent that the market
value of such collateral has declined,
the covered swap entity shall promptly
collect or post such additional eligible
collateral as is necessary to maintain
compliance with the margin require-
ments of §§23.150 through 23.161. To the
extent that the collateral is no longer
eligible, the covered swap entity shall
promptly collect or post sufficient eli-
gible replacement collateral to comply
with the margin requirements of
§§23.150 through 23.161.

(d) Excess margin. A covered swap en-
tity may collect or post initial margin
or variation margin that is not re-
quired pursuant to §§23.150 through
23.161 in any form of collateral.

[81 FR 695, Jan. 6, 2016, as amended at 82 FR
56169, Nov. 28, 2017]

§23.157 Custodial arrangements.

(a) Initial margin posted by covered
swap entities. Each covered swap entity
that posts initial margin with respect
to an uncleared swap shall require that
all funds or other property that the
covered swap entity provides as initial
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margin be held by one or more
custodians that are not the covered
swap entity, the counterparty, or mar-
gin affiliates of the covered swap enti-
ty or the counterparty.

(b) Initial margin collected by covered
swap entities. Each covered swap entity
that collects initial margin required by
§23.1562 with respect to an uncleared
swap shall require that such initial
margin be held by one or more
custodians that are not the covered
swap entity, the counterparty, or mar-
gin affiliates of the covered swap enti-
ty or the counterparty.

(c) Custodial agreement. Each covered
swap entity shall enter into an agree-
ment with each custodian that holds
funds pursuant to paragraphs (a) or (b)
of this section that:

(1) Prohibits the custodian from re-
hypothecating, repledging, reusing, or
otherwise transferring (through securi-
ties lending, securities borrowing, re-
purchase agreement, reverse repur-
chase agreement or other means) the
collateral held by the custodian except
that cash collateral may be held in a
general deposit account with the custo-
dian if the funds in the account are
used to purchase an asset described in
§23.156(a)(1)(ii) through (x), such asset
is held in compliance with this section,
and such purchase takes place within a
time period reasonably necessary to
consummate such purchase after the
cash collateral is posted as initial mar-
gin; and

(2) Is a legal, valid, binding, and en-
forceable agreement under the laws of
all relevant jurisdictions including in
the event of bankruptcy, insolvency, or
a similar proceeding.

(3) Notwithstanding paragraph (c)(1)
of this section, a custody agreement
may permit the posting party to sub-
stitute or direct any reinvestment of
posted collateral held by the custodian,
provided that, with respect to collat-
eral posted or collected pursuant to
§23.152, the agreement requires the
posting party, when it substitutes or
directs the reinvestment of posted col-
lateral held by the custodian.

(i) To substitute only funds or other
property that would qualify as eligible
collateral under §23.156, and for which
the amount net of applicable discounts
described in §23.156 would be sufficient
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to meet the requirements of §23.152;
and

(ii) To direct reinvestment of funds
only in assets that would qualify as eli-
gible collateral under §23.156, and for
which the amount net of applicable dis-
counts described in §23.156 would be
sufficient to meet the requirements of
§23.152.

[81 FR 695, Jan. 6, 2016, as amended at 85 FR
27678, May 11, 2020]

§23.158 Margin documentation.

(a) General requirement. Each covered
swap entity shall execute documenta-
tion with each counterparty that com-
plies with the requirements of §23.504
and that complies with this section, as
applicable. For uncleared swaps be-
tween a covered swap entity and a
counterparty that is a swap entity or a
financial end user, the documentation
shall provide the covered swap entity
with the contractual right and obliga-
tion to exchange initial margin and
variation margin in such amounts, in
such form, and under such cir-
cumstances as are required by §§23.150
through 23.161. With respect to the
minimum transfer amount, if a covered
swap entity and a counterparty that is
a swap entity or a financial end user
agree to have separate minimum trans-
fer amounts for initial and variation
margin, the documentation shall speci-
fy the amounts to be allocated for ini-
tial margin and variation margin. Such
amounts, on a combined basis, must
not exceed the minimum transfer
amount, as the term is defined in
§23.151.

(b) Contents of the documentation. The
margin documentation shall:

(1) Specify the methods, procedures,
rules, inputs, and data sources to be
used for determining the value of
uncleared swaps for purposes of calcu-
lating variation margin;

(2) Describe the methods, procedures,
rules, inputs, and data sources to be
used to calculate initial margin for
uncleared swaps entered into between
the covered swap entity and the
counterparty; and

(3) Specify the procedures by which
any disputes concerning the valuation
of uncleared swaps, or the valuation of
assets collected or posted as initial
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margin or variation margin may be re-
solved.

[81 FR 695, Jan. 6, 2016, as amended at 86 FR
6858, Jan. 25, 2021]

§23.159 Special rules for affiliates.

(a) Initial margin. (1) Except as pro-
vided in paragraph (c) of this section, a
covered swap entity shall not be re-
quired to collect initial margin from a
margin affiliate provided that the cov-
ered swap entity meets the following
conditions:

(1) The swaps are subject to a central-
ized risk management program that is
reasonably designed to monitor and to
manage the risks associated with the
inter-affiliate swaps; and

(i1) The covered swap entity ex-
changes variation margin with the
margin affiliate in accordance with
paragraph (b) of this section.

(2)(1) A covered swap entity shall post
initial margin to any margin affiliate
that is a swap entity subject to the
rules of a Prudential Regulator in an
amount equal to the amount that the
swap entity is required to collect from
the covered swap entity pursuant to
the rules of the Prudential Regulator.

(ii) A covered swap entity shall not
be required to post initial margin to
any other margin affiliate pursuant to
§§23.150 through 23.161.

(b) Variation margin. BEach covered
swap entity shall post and collect vari-
ation margin with each margin affil-
iate that is a swap entity or a financial
end user in accordance with all appli-
cable provisions of §§23.150 through
23.161.

(c) Foreign margin affiliates. (1) For
purposes of this section, the term out-
ward facing margin affiliate means a
margin affiliate that enters into swaps
with third parties.

(2) Except as provided in paragraph
(c)(3) of this section, each covered swap
entity shall collect initial margin in
accordance with all applicable provi-
sions of §§23.150 through 23.161 from
each margin affiliate that meets the
following criteria:

(i) The margin affiliate is a financial
end user;

(ii) The margin affiliate enters into
swaps with third parties, or enters into
swaps with any other margin affiliate
that, directly or indirectly (including
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through a series of transactions), en-
ters into swaps with third parties, for
which the ©provisions of §§23.150
through 23.161 would apply if any such
margin affiliate were a swap entity;
and

(iii) Any such outward facing margin
affiliate is located in a jurisdiction
that the Commission has not found to
be eligible for substituted compliance
with regard to the provisions of §§23.150
through 23.161 and does not collect ini-
tial margin for such swaps in a manner
that would comply with the provisions
of §§23.150 through 23.161.

(3) The custodian for initial margin
collected pursuant to paragraph (c)(1)
of this section may be the covered swap
entity or a margin affiliate of the cov-
ered swap entity.

§23.160 Cross-border application.

(a) Definitions. For purposes of this
section only:

(1) Foreign Consolidated Subsidiary
means a non-U.S. CSE in which an ulti-
mate parent entity that is a U.S. per-
son has a controlling financial interest,
in accordance with U.S. GAAP, such
that the U.S. ultimate parent entity
includes the non-U.S. CSE’s operating
results, financial position and state-
ment of cash flows in the U.S. ultimate
parent entity’s consolidated financial
statements, in accordance with U.S.
GAAP.

(2) Guarantee means an arrangement
pursuant to which one party to an
uncleared swap has rights of recourse
against a guarantor, with respect to its
counterparty’s obligations under the
uncleared swap. For these purposes, a
party to an uncleared swap has rights
of recourse against a guarantor if the
party has a conditional or uncondi-
tional legally enforceable right to re-
ceive or otherwise collect, in whole or
in part, payments from the guarantor
with respect to its counterparty’s obli-
gations under the uncleared swap. In
addition, in the case of any arrange-
ment pursuant to which the guarantor
has a conditional or unconditional le-
gally enforceable right to receive or
otherwise collect, in whole or in part,
payments from any other guarantor
with respect to the counterparty’s obli-
gations under the uncleared swap, such
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arrangement will be deemed a guar-
antee of the counterparty’s obligations
under the uncleared swap by the other
guarantor.

(3) International standards mean the
margin policy framework for non-
cleared, bilateral derivatives issued by
the Basel Committee on Banking Su-
pervision and the International Organi-
zation of Securities in September 2013,
as subsequently updated, revised, or
otherwise amended, or any other inter-
national standards, principles or guid-
ance relating to margin requirements
for non-cleared, bilateral derivatives
that the Commission may in the future
recognize, to the extent that they are
consistent with United States law (in-
cluding the margin requirements in the
Commodity Exchange Act).

(4) Non-U.S. CSE means a covered
swap entity that is not a U.S. person.
The term ‘‘non-U.S. CSE” includes a
“Foreign Consolidated Subsidiary’ or
a U.S. branch of a non-U.S. CSE.

(5) Non-U.S. person means any person
that is not a U.S. person.

(6) Ultimate parent entity means the
parent entity in a consolidated group
in which none of the other entities in
the consolidated group has a control-
ling interest, in accordance with U.S.
GAAP.

(7T) United States means the United
States of America, its territories and
possessions, any State of the United
States, and the District of Columbia.

(8) U.S. CSE means a covered swap en-
tity that is a U.S. person.

9 U.S. GAAP means U.S. generally
accepted accounting principles.

(10) U.S. person means:

(i) A natural person who is a resident
of the United States;

(ii) An estate of a decedent who was
a resident of the United States at the
time of death;

(iii) A corporation, partnership, lim-
ited liability company, business or
other trust, association, joint-stock
company, fund or any form of entity
similar to any of the foregoing (other
than an entity described in paragraph
(a)(10)(iv) or (v) of this section) (a
“legal entity’’), in each case that is or-
ganized or incorporated under the laws
of the United States or that has its
principal place of business in the
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United States, including any branch of
such legal entity;

(iv) A pension plan for the employees,
officers or principals of a legal entity
described in paragraph (a)(10)(iii) of
this section, unless the pension plan is
primarily for foreign employees of such
entity;

(v) A trust governed by the laws of a
state or other jurisdiction in the
United States, if a court within the
United States is able to exercise pri-
mary supervision over the administra-
tion of the trust;

(vi) A legal entity (other than a lim-
ited liability company, limited liabil-
ity partnership or similar entity where
all of the owners of the entity have
limited liability) that is owned by one
or more persons described in para-
graphs (a)(10)(i) through (v) of this sec-
tion and for which such person(s) bears
unlimited responsibility for the obliga-
tions and liabilities of the legal entity,
including any branch of the legal enti-
ty; or

(vii) An individual account or joint
account (discretionary or not) where
the beneficial owner (or one of the ben-
eficial owners in the case of a joint ac-
count) is a person described in para-
graphs (a)(10)(i) through (vi) of this sec-
tion.

(b) Applicability of margin require-
ments. The requirements of §§23.150
through 23.161 apply as follows.

(1) Uncleared swaps of U.S. CSEs or
Non-U.S. CSEs whose obligations under
the relevant swap are guaranteed by a
U.S. person—(@i) Applicability of U.S. mar-
gin  requirements; availability of sub-
stituted compliance for requirement to
post initial margin. With respect to each
uncleared swap entered into by a U.S.
CSE or a non-U.S. CSE whose obliga-
tions under the swap are guaranteed by
a U.S. person, the U.S. CSE or non-U.S.
CSE whose obligations under the swap
are guaranteed by a U.S. person shall
comply with the requirements of
§§23.150 through 23.161 of this part, pro-
vided that the U.S. CSE or non-U.S.
CSE whose obligations under the swap
are guaranteed by a U.S. person may
satisfy its requirement to post initial
margin to certain counterparties to the
extent provided in paragraph (b)(1)(ii)
of this section.
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(ii) Compliance with foreign initial mar-
gin collection requirement. A covered
swap entity that is covered by para-
graph (b)(1)(i) of this section may sat-
isfy its requirement to post initial
margin under this part by posting ini-
tial margin in the form and amount,
and at such times, that its
counterparty is required to collect ini-
tial margin pursuant to a foreign juris-
diction’s margin requirements, but
only to the extent that:

(A) The counterparty is neither a
U.S. person nor a non-U.S. person
whose obligations under the relevant
swap are guaranteed by a U.S. person;

(B) The counterparty is subject to
such foreign jurisdiction’s margin re-
quirements; and

(C) The Commission has issued a
comparability determination under
paragraph (c) of this section (‘‘Com-
parability Determination’) with re-
spect to such foreign jurisdiction’s re-
quirements regarding the posting of
initial margin by the covered swap en-
tity (that is covered in paragraph (b)(1)
of this section).

(2) Uncleared swaps of Non-U.S. CSEs
whose obligations under the relevant
swap are not guaranteed by a U.S. per-
son—(1) Applicability of U.S. Margin re-
quirements except where an exclusion ap-
plies; Availability of substituted compli-
ance. With respect to each uncleared
swap entered into by a non-U.S. CSE
whose obligations under the relevant
swap are not guaranteed by a U.S. per-
son, the non-U.S. CSE shall comply
with the requirements of §§23.150
through 23.161 except to the extent that
an exclusion is available under para-
graph (b)(2)(ii) of this section, provided
that a non-U.S. CSE whose obligations
under the relevant swap are not guar-
anteed by a U.S. person may satisfy its
margin requirements under this part to
the extent provided in paragraphs
(b)(2)(ii) and (b)(2)(iv) of this section.

(ii) Ezclusion. (A) Except as provided
in paragraph (b)(2)(ii)(B) of this sec-
tion, a non-U.S. CSE shall not be re-
quired to comply with the require-
ments of §§23.150 through 23.161 with
respect to each uncleared swap it en-
ters into to the extent that the fol-
lowing conditions are met:
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(I) The non-U.S. CSE’s obligations
under the relevant swap are not guar-
anteed by a U.S. person;

(2) The non-U.S. CSE is not a U.S.
branch of a non-U.S. CSE;

(3) The non-U.S. CSE is not a Foreign
Consolidated Subsidiary; and

(4) The counterparty to the uncleared
swap is a non-U.S. person (excluding a
Foreign Consolidated Subsidiary or the
U.S. branch of a non-U.S. CSE), whose
obligations under the relevant swap are
not guaranteed by a U.S. person.

(B) Notwithstanding paragraph
(b)(2)(i)(A) of this section, any
uncleared swap of a non-U.S. CSE that
meets the conditions for the Exclusion
set forth in paragraph (b)(2)(ii)(A) must
nevertheless comply with §§23.150
through 23.161 if:

(I) The uncleared swap of the non-
U.S. CSE is not covered by a Com-
parability Determination with respect
to the initial margin collection re-
quirements in the relevant foreign ju-
risdiction in accordance with para-
graph (c) of this section; and

(2) The non-U.S. CSE enters into an
inter-affiliate swap(s), transferring any
risk arising out of the uncleared swap
described in paragraph (b)(2)(ii)(B)(I) of
this section directly or indirectly, to a
margin affiliate (as the term ‘‘margin
affiliate” is defined in §23.151 of this
part) that is a U.S. CSE or a U.S. Guar-
anteed CSE.

(iii) Awailability of substituted compli-
ance where the counterparty is not a U.S.
CSE or a non-U.S. CSE whose obligations
under the relevant swap are guaranteed
by a U.S. person. Except to the extent
that an exclusion is available under
paragraph (b)(2)(ii) of this section, with
respect to each uncleared swap entered
into by a non-U.S. CSE whose obliga-
tions under the relevant swap are not
guaranteed by a U.S. person with a
counterparty (except where the
counterparty is either a U.S. CSE or a
non-U.S. CSE whose obligations under
the relevant swap are guaranteed by a
U.S. person), the non-U.S. CSE whose
obligations under the relevant swap are
not guaranteed by a U.S. person may
satisfy margin requirements under this
part by complying with the margin re-
quirements of a foreign jurisdiction to
which such non-U.S. CSE (whose obli-
gations under the relevant swap are
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not guaranteed by a U.S. person) is
subject, but only to the extent that the
Commission has issued a Com-
parability Determination under para-
graph (c) of this section for such for-
eign jurisdiction.

(iv) Availabdility of substituted compli-
ance where the counterparty is a U.S.
CSE or a non-U.S. CSE whose obligations
under the relevant swap are guaranteed
by a U.S. person. With respect to each
uncleared swap entered into by a non-
U.S. CSE whose obligations under the
relevant swap are not guaranteed by a
U.S. person with a counterparty that is
a U.S. CSE or a non-U.S. CSE whose
obligations under the relevant swap are
guaranteed by a U.S. person, the non-
U.S. CSE (whose obligations under the
relevant swap are not guaranteed by a
U.S. person) may satisfy its require-
ment to collect initial margin under
this part by collecting initial margin
in the form and amount, and at such
times and under such arrangements,
that the non-U.S. CSE (whose obliga-
tions under the relevant swap are not
guaranteed by a U.S. Person) is re-
quired to collect initial margin pursu-
ant to a foreign jurisdiction’s margin
requirements, provided that:

(A) The non-U.S. CSE (whose obliga-
tions under the relevant swap are not
guaranteed by a U.S. person) is subject
to the foreign jurisdiction’s regulatory
requirements; and

(B) The Commission has issued a
Comparability Determination with re-
spect to such foreign jurisdiction’s
margin requirements.

(c) Comparability determinations—(1)
Eligibility requirements. The following
persons may, either individually or col-
lectively, request a Comparability De-
termination with respect to some or all
of the Commission’s margin require-
ments:

(i) A covered swap entity that is eli-
gible for substituted compliance under
this section; or

(ii) A foreign regulatory authority
that has direct supervisory authority
over one or more covered swap entities
and that is responsible for admin-
istering the relevant foreign jurisdic-
tion’s margin requirements.

(2) Submission requirements. Persons
requesting a Comparability Determina-
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tion should provide the Commission
(either by hard copy or electronically):

(i) A description of the objectives of
the relevant foreign jurisdiction’s mar-
gin requirements;

(ii) A description of how the relevant
foreign jurisdiction’s margin require-
ments address, at minimum, each of
the following elements of the Commis-
sion’s margin requirements. Such de-
scription should identify the specific
legal and regulatory provisions that
correspond to each element and, if nec-
essary, whether the relevant foreign ju-
risdiction’s margin requirements do
not address a particular element:

(A) The products subject to the for-
eign jurisdiction’s margin require-
ments;

(B) The entities subject to the for-
eign jurisdiction’s margin require-
ments;

(C) The treatment of inter-affiliate
derivative transactions;

(D) The methodologies for calcu-
lating the amounts of initial and vari-
ation margin;

(E) The process and standards for ap-
proving models for calculating initial
and variation margin models;

(F) The timing and manner in which
initial and variation margin must be
collected and/or paid;

(G) Any threshold levels or amounts;

(H) Risk management controls for
the calculation of initial and variation
margin;

(I) Eligible collateral for initial and
variation margin;

(J) The requirements of custodial ar-
rangements, including segregation of
margin and rehypothecation;

(K) Margin documentation require-
ments; and

(L) The cross-border application of
the foreign jurisdiction’s margin re-
gime.

(iii) A description of the differences
between the relevant foreign jurisdic-
tion’s margin requirements and the
International Standards;

(iv) A description of the ability of the
relevant foreign regulatory authority
or authorities to supervise and enforce
compliance with the relevant foreign
jurisdiction’s margin requirements.
Such description should discuss the
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powers of the foreign regulatory au-
thority or authorities to supervise, in-
vestigate, and discipline entities for
compliance with the margin require-
ments and the ongoing efforts of the
regulatory authority or authorities to
detect and deter violations of, and en-
sure compliance with, the margin re-
quirements; and

(v) Copies of the foreign jurisdic-
tion’s margin requirements (including
an English translation of any foreign
language document);

(vi) Any other information and docu-
mentation that the Commission deems
appropriate.

(3) Standard of review. The Commis-
sion will issue a Comparability Deter-
mination to the extent that it deter-
mines that some or all of the relevant
foreign jurisdiction’s margin require-
ments are comparable to the Commis-
sion’s corresponding margin require-
ments. In determining whether the re-
quirements are comparable, the Com-
mission will consider all relevant fac-
tors, including:

(i) The scope and objectives of the
relevant foreign jurisdiction’s margin
requirements;

(ii) Whether the relevant foreign ju-
risdiction’s margin requirements
achieve comparable outcomes to the
Commission’s corresponding margin re-
quirements;

(iii) The ability of the relevant regu-
latory authority or authorities to su-
pervise and enforce compliance with
the relevant foreign jurisdiction’s mar-
gin requirements; and

(iv) Any other facts and cir-
cumstances the Commission deems rel-
evant.

(4) Reliance. Any covered swap entity
that, in accordance with a Com-
parability Determination, complies
with a foreign jurisdiction’s margin re-
quirements, would be deemed to be in
compliance with the Commission’s cor-
responding margin requirements. Ac-
cordingly, if the Commission deter-
mines that a covered swap entity has
failed to comply with the foreign juris-
diction’s margin requirements, it could
initiate an action for a violation of the
Commission’s margin requirements.
All covered swap entities, regardless of
whether they rely on a Comparability
Determination, remain subject to the
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Commission’s examination and
forcement authority.

(5) Conditions. In issuing a Com-
parability Determination, the Commis-
sion may impose any terms and condi-
tions it deems appropriate.

(6) Modifications. The Commission re-
serves the right to further condition,
modify, suspend, terminate or other-
wise restrict a Comparability Deter-
mination in the Commission’s discre-
tion.

(T) Delegation of authority. The Com-
mission hereby delegates to the Direc-
tor of the Division of Swap Dealer and
Intermediary Oversight, or such other
employee or employees as the Director
may designate from time to time, the
authority to request information and/
or documentation in connection with
the Commission’s issuance of a Com-
parability Determination.

(d) Non-netting jurisdiction require-
ments. Except as provided in paragraph
(e) of this section, if a CSE cannot con-
clude after sufficient legal review with
a well-founded basis that the netting
agreement described in §23.152(c) meets
the definition of ‘‘eligible master net-
ting agreement’” set forth in §23.151,
the CSE must treat the uncleared
swaps covered by the agreement on a
gross basis for the purposes of calcu-
lating and complying with the require-
ments of §23.152(a) and §23.1563(a) to col-
lect margin, but the CSE may net
those uncleared swaps in accordance
with §23.152(c) and §23.153(d) for the
purposes of calculating and complying
with the requirements of this part to
post margin. A CSE that relies on this
paragraph (d) must have policies and
procedures ensuring that it is in com-
pliance with the requirements of this
paragraph, and maintain books and
records properly documenting that all
of the requirements of this paragraph
(d) are satisfied.

(e) Jurisdictions Where Compliance with
Custodial Arrangement Requirements is
Unavailable. Sections 23.152(b), 23.157(b),
and paragraph (d) of this section do not
apply to an uncleared swap entered
into by a Foreign Consolidated Sub-
sidiary or a foreign branch of a U.S.
CSE if:

(1) Inherent limitations in the legal
or operational infrastructure in the ap-
plicable foreign jurisdiction make it

en-
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impracticable for the CSE and its
counterparty to post any form of eligi-
ble initial margin collateral recognized
pursuant to §23.156 in compliance with
the custodial arrangement require-
ments of §23.157;

(2) The CSE is subject to foreign reg-
ulatory restrictions that require the
CSE to transact in uncleared swaps
with the counterparty through an es-
tablishment within the foreign juris-
diction and do not accommodate the
posting of collateral for the uncleared
swap in compliance with the custodial
arrangements of §23.157 in the United
States or a jurisdiction for which the
Commission has issued a comparability
determination under paragraph (c) of
this section with respect to §23.157;

(3) The counterparty to the uncleared
swap is a non-U.S. person that is not a
CSE, and the counterparty’s obliga-
tions under the uncleared swap are not
guaranteed by a U.S. person;

(4) The CSE collects initial margin
for the uncleared swap in accordance
with §23.152(a) in the form of cash pur-
suant to §23.156(a)(1)(i), and posts and
collects variation margin in accord-
ance with §23.1563(a) in the form of cash
pursuant to §23.156(a)(1)(i);

(5) For each broad risk category, as
set out in §23.154(b)(2)(v), the total out-
standing notional value of all
uncleared swaps in that broad risk cat-
egory, as to which the CSE is relying
on this paragraph (e), may not exceed
5% of the CSE’s total outstanding no-
tional value for all uncleared swaps in
the same broad risk category;

(6) The CSE has policies and proce-
dures ensuring that it is in compliance
with the requirements of this para-
graph (e); and

(7) The CSE maintains books and
records properly documenting that all
of the requirements of this paragraph
(e) are satisfied.

[81 FR 34847, May 31, 2016]

§23.161 Compliance dates.

(a) Covered swap entities shall com-
ply with the minimum margin require-
ments for uncleared swaps on or before
the following dates for uncleared swaps
entered into on or after the following
dates:

(1) September 1, 2016 for the require-
ments in §23.152 for initial margin and

§23.161

in §23.153 for variation margin for any
uncleared swaps where both—

(i) The covered swap entity combined
with all its margin affiliates; and

(ii) Its counterparty combined with
all its margin affiliates, have an aver-
age daily aggregate notional amount of
uncleared swaps, uncleared security-
based swaps, foreign exchange for-
wards, and foreign exchange swaps in
March, April, and May 2016 that ex-
ceeds $3 trillion, where such amounts
are calculated only for business days;
and where

(iii) In calculating the amounts in
paragraphs (a)(1)(i) and (ii) of this sec-
tion, an entity shall count the average
daily notional amount of an uncleared
swap, an uncleared security-based
swap, a foreign-exchange forward, or a
foreign exchange swap between the en-
tity and a margin affiliate only one
time and shall not count a swap that is
exempt pursuant to §23.150(b) or a secu-
rity-based swap that is exempt pursu-
ant to section 15F(e) of the Securities
Exchange Act of 1934 (15 U.S.C. 780-
10(e)).

(2) March 1, 2017 for the requirements
in §23.153 for variation margin for any
other covered swap entity  for
uncleared swaps entered into with any
other counterparty.

(3) September 1, 2017 for the require-
ments in §23.152 for initial margin for
any uncleared swaps where both—

(i) The covered swap entity combined
with all its margin affiliates; and

(ii) Its counterparty combined with
all its margin affiliates, have an aver-
age daily aggregate notional amount of
uncleared swaps, uncleared security-
based swaps, foreign exchange for-
wards, and foreign exchange swaps in
March, April, and May 2017 that ex-
ceeds $2.25 trillion, where such
amounts are calculated only for busi-
ness days; and where

(iii) In calculating the amounts in
paragraphs (a)(3)(i) and (ii) of this sec-
tion, an entity shall count the average
daily notional amount of an uncleared
swap, an uncleared security-based
swap, a foreign-exchange forward, or a
foreign exchange swap between the en-
tity and a margin affiliate only one
time and shall not count a swap that is
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exempt pursuant to §23.150(b) or a secu-
rity-based swap that is exempt pursu-
ant to section 15F(e) of the Securities
Exchange Act of 1934 (15 U.S.C. 780-
10(e)).

(4) September 1, 2018, for the require-
ments in §23.152 for initial margin for
any uncleared swaps where both—

(i) The covered swap entity combined
with all its margin affiliates; and

(ii) Its counterparty combined with
all its margin affiliates have an aver-
age daily aggregate notional amount of
uncleared swaps, uncleared security-
based swaps, foreign exchange for-
wards, and foreign exchange swaps in
March, April, and May 2018 that ex-
ceeds $1.5 trillion, where such amounts
are calculated only for business days;
and where

(iii) In calculating the amounts in
paragraphs (a)(4)(i) and (ii) of this sec-
tion, an entity shall count the average
daily notional amount of an uncleared
swap, an uncleared security-based
swap, a foreign-exchange forward, or a
foreign exchange swap between the en-
tity and a margin affiliate only one
time and shall not count a swap that is
exempt pursuant to §23.150(b) or a secu-
rity-based swap that is exempt pursu-
ant to section 15F(e) of the Securities
Exchange Act of 1934 (15 U.S.C. 780-
10(e)).

(5) September 1, 2019 for the require-
ments in §23.152 for initial margin for
any uncleared swaps where both—

(i) The covered swap entity combined
with all its margin affiliates; and

(ii) Its counterparty combined with
all its margin affiliates have an aver-
age daily aggregate notional amount of
uncleared swaps, uncleared security-
based swaps, foreign exchange for-
wards, and foreign exchange swaps in
March, April, and May 2019 that ex-
ceeds $0.75 trillion, where such
amounts are calculated only for busi-
ness days; and where

(iii) In calculating the amounts in
paragraphs (a)(5)(i) and (ii) of this sec-
tion, an entity shall count the average
daily notional amount of an uncleared
swap, an uncleared security-based
swap, a foreign-exchange forward, or a
foreign exchange swap between the en-
tity and a margin affiliate only one
time and shall not count a swap that is
exempt pursuant to §23.150(b) or a secu-
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rity-based swap that is exempt pursu-
ant to section 15F(e) of the Securities
Exchange Act of 1934 (15 U.S.C. 780-
10(e)).

(6) September 1, 2021 for the require-
ments in §23.152 for initial margin for
any uncleared swaps where both—

(i) The covered swap entity combined
with all its margin affiliates; and

(ii) Its counterparty combined with
all its margin affiliates have an aver-
age daily aggregate notional amount of
uncleared swaps, uncleared security-
based swaps, foreign exchange for-
wards, and foreign exchange swaps in
March, April, and May 2021 that ex-
ceeds $50 billion, where such amounts
are calculated only for business days;
and where

(iii) In calculating the amounts in
paragraphs (a)(6)(i) and (ii) of this sec-
tion, an entity shall count the average
daily notional amount of an uncleared
swap, an uncleared security-based
swap, a foreign exchange forward, or a
foreign exchange swap between the en-
tity and a margin affiliate only one
time and shall not count a swap that is
exempt pursuant to §23.150(b) or a secu-
rity-based swap that is exempt pursu-
ant to section 15F(e) of the Securities
Exchange Act of 1934 (15 TU.S.C.
780.10(e)).

(7) September 1, 2022 for the require-
ments in §23.152 for initial margin for
any other covered swap entity for
uncleared swaps entered into with any
other counterparty.

(b) Once a covered swap entity and
its counterparty must comply with the
margin requirements for uncleared
swaps based on the compliance dates in
paragraph (a) of this section, the cov-
ered swap entity and its counterparty
shall remain subject to the require-
ments of §§23.150 through 23.161 with
respect to that counterparty.

(c)1) If a covered swap entity’s
counterparty changes its status such
that an uncleared swap with that
counterparty becomes subject to a
stricter margin requirement under
§§23.150 through 23.161 (for example, if
the counterparty’s status changes from
a financial end user without material
swaps exposure to a financial end user
with material swaps exposure), then
the covered swap entity shall comply
with the stricter margin requirements
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for any uncleared swaps entered into

with that counterparty after the
counterparty changes its status.
(2) If a covered swap entity’s

counterparty changes its status such
that an uncleared swap with that
counterparty becomes subject to less
strict margin requirement under
§§23.150 through 23.161 (for example, if
the counterparty’s status changes from
a financial end user with material
swaps exposure to a financial end user
without material swaps exposure), then
the covered swap entity may comply
with the less strict margin require-
ments for any uncleared swaps entered
into with that counterparty after the
counterparty changes its status as well
as for any outstanding uncleared swap
entered into after the applicable com-
pliance date under paragraph (a) of this
section and before the counterparty
changed its status.

(d) For purposes of determining
whether an uncleared swap was entered
into prior to the applicable compliance
date under this section, a covered swap
entity may disregard:

(1) Amendments to the uncleared
swap that were entered into solely to
comply with the requirements of 12
CFR part 47; 12 CFR part 252, subpart I;
or 12 CFR part 382, as applicable; or

(2) Amendments to the uncleared
swap that were entered into in compli-
ance with each of the following condi-
tions:

(i) The law of the European Union
ceases to apply to the United Kingdom
pursuant to Article 50(3) of the Treaty
on European Union, without conclusion
of a withdrawal agreement between the
United Kingdom and the European
Union pursuant to Article 50(2) thereof;
and

(ii) Solely in connection with a party
to the swap’s planning for or response
to the event described in paragraph
(d)(2)(Q) of this section, one or both par-
ties to the swap transfers the swap to
its margin affiliate, or a branch or
other authorized form of establishment
of the transferor, and the parties make
no other transfers of the swap; and

(A) A covered swap entity is a trans-
feree from a party to the swap; or

(B) A covered swap entity is a re-
maining party to the swap, and the
transferor represents to the covered
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swap entity that the transferee is a
margin affiliate, or a branch or other
authorized form of establishment of
the transferor, and the transfer was
made solely in connection with the
transferor’s planning for or response to
the event described in paragraph
(d)(2)(1) of this section; and

(iii) The amendments do not modify
any of the following: the payment
amount calculation methods, the ma-
turity date, or the notional amount of
the swap; and

(iv) The amendments take effect no
earlier than the date of the event de-
scribed in paragraph (d)(2)(i) of this
section transpires; and

(v) The amendments take effect no
later than:

(A) The date that is one year after
the date of the event described in para-
graph (d)(2)(i) of this section; or

(B) Such other date permitted by
transitional provisions under Article 35
of Commission Delegated Regulation
(EU) No. 2016/2251, as amended.

[81 FR 695, Jan. 6, 2016, as amended at 83 FR
60346, Nov. 26, 2018; 84 FR 12071, Apr. 1, 2019;
85 FR 19882, Apr. 9, 2020; 85 FR 41352, July 10,
2020; 85 FR 71251, Nov. 9, 2020]

§§23.162-23.199 [Reserved]

APPENDIX A TO SUBPART E OF PART 23—
APPLICATION FOR INTERNAL MODELS
To COMPUTE MARKET RISK EXPO-
SURE REQUIREMENT AND CREDIT
RISK EXPOSURE REQUIREMENT

(a) A swap dealer that is requesting the ap-
proval of the Commission or the approval of
a registered futures association of which the
swap dealer is a member to use internal mod-
els to compute its market risk exposure re-
quirement and credit risk exposure require-
ment under §23.102 must include the fol-
lowing information as part of its application:

(1) An executive summary of the informa-
tion within its application and, if applicable,
an identification of the ultimate holding
company of the swap dealer;

(2) A list of the categories of positions that
the swap dealer holds in its proprietary ac-
counts and a brief description of the methods
that the swap dealer will use to calculate de-
ductions for market risk and credit risk on
those categories of positions;

(3) A description of the mathematical mod-
els used by the swap dealer under this Ap-
pendix A to compute the VaR of the swap
dealer’s positions; the stressed VaR of the
swap dealer’s positions; the specific risk of
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the swap dealer’s positions subject to spe-
cific risk; comprehensive risk of the swap
dealer’s positions; and the incremental risk
of the swap dealer’s positions, and deduc-
tions for credit risk exposure. The descrip-
tion should encompass the creation, use, and
maintenance of the mathematical models; a
description of the swap dealer’s internal risk
management controls over the models, in-
cluding a description of each category of per-
sons who may input data into the models; if
a mathematical model incorporates empir-
ical correlations across risk categories, a de-
scription of the process for measuring cor-
relations; a description of the back-testing
procedures the swap dealer will use to back-
test the mathematical models; a description
of how each mathematical model satisfies
the applicable qualitative and quantitative
requirements set forth in this Appendix A
and a statement describing the extent to
which each mathematical model used to
compute deductions for market risk expo-
sures and credit risk exposures will be used
as part of the risk analyses and reports pre-
sented to senior management;

(4) If the swap dealer is applying to the
Commission for approval or a registered fu-
tures association to use scenario analysis to
calculate deductions for market risk for cer-
tain positions, a list of those types of posi-
tions, a description of how those deductions
will be calculated using scenario analysis,
and an explanation of why each scenario
analysis is appropriate to calculate deduc-
tions for market risk on those types of posi-
tions;

(5) A description of how the swap dealer
will calculate current exposure;

(6) A description of how the swap dealer
will determine internal credit ratings of
counterparties and internal credit risk-
weights of counterparties, if applicable;

(7) For each instance in which a mathe-
matical model to be used by the swap dealer
to calculate a deduction for market risk ex-
posure or to calculate maximum potential
exposure for a particular product or
counterparty differs from the mathematical
model used by the swap dealer’s ultimate
holding company or the swap dealer’s affili-
ates (if applicable) to calculate an allowance
for market risk exposure or to calculate
maximum potential exposure for that same
product or counterparty, a description of the
difference(s) between the mathematical mod-
els;

(8) A description of the swap dealer’s proc-
ess of re-estimating, re-evaluating, and up-
dating internal models to ensure continued
applicability and relevance; and

(9) Sample risk reports that are provided
to management at the swap dealer who are
responsible for managing the swap dealer’s
risk.

(b) The application of the swap dealer shall
be supplemented by other information relat-
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ing to the internal risk management control
system, mathematical models, and financial
position of the swap dealer that the Commis-
sion or a registered futures association may
request to complete its review of the applica-
tion.

(c) A person who files an application with
the Commission pursuant to this appendix
for which it seeks confidential treatment
may clearly mark each page or segregable
portion of each page with the words ‘‘Con-
fidential Treatment Requested.” All infor-
mation submitted in connection with the ap-
plication will be accorded confidential treat-
ment by the Commission, to the extent per-
mitted by law.

(d) If any of the information filed with the
Commission or a registered futures associa-
tion as part of the application of the swap
dealer is found to be or becomes inaccurate
before the Commission or a registered fu-
tures association approves the application,
the swap dealer must notify the Commission
or the registered futures association prompt-
ly and provide the Commission or the reg-
istered futures association with a description
of the circumstances in which the informa-
tion was found to be or has become inac-
curate along with updated, accurate infor-
mation.

(e) The Commission or the registered fu-
tures association may approve the applica-
tion or an amendment to the application, in
whole or in part, subject to any conditions or
limitations the Commission or the registered
futures association may require if the Com-
mission or the registered futures association
finds the approval to be appropriate in the
public interest, after determining, among
other things, whether the swap dealer has
met all the requirements of this Appendix A.

(f) A swap dealer shall amend its applica-
tion under this Appendix A and submit the
amendment to the Commission and the reg-
istered futures association for approval be-
fore it may materially change a mathe-
matical model used to calculate market risk
exposure requirements or credit risk expo-
sure requirements or before it may materi-
ally change its internal risk management
control system with respect to such model.

(g) As a condition for a swap dealer to use
internal models to compute deductions for
market risk exposure and credit risk expo-
sure under this Appendix A, the swap dealer
agrees that:

(1) It will notify the Commission and the
registered futures association 45 days before
it ceases to use internal models to compute
deductions for market risk exposure and
credit risk exposure under this Appendix A;
and

(2) The Commission or the registered fu-
tures association may determine that the
notice will become effective after a shorter
or longer period of time if the swap dealer
consents or if the Commission determines
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that a shorter or longer period of time is ap-
propriate in the public interest.

(h) The Commission or the registered fu-
tures association may by written order re-
voke a swap dealer’s approval to use internal
models to compute market risk exposures
and credit risk exposures on certain credit
exposures arising from transactions in de-
rivatives instruments if the Commission or
the registered futures association finds that
such approval is no longer appropriate in the
public interest. In making its finding, the
Commission or the registered futures asso-
ciation will consider the compliance history
of the swap dealer related to its use of mod-
els and the swap dealer’s compliance with its
internal risk management controls. If the
Commission or the registered futures asso-
ciation withdraws all or part of a swap deal-
er’s approval to use internal models, the
swap dealer shall compute market risk expo-
sure requirements and credit risk exposure
requirements in accordance with §23.103.

(1) VaR models. A value-at-risk (‘“VaR”)
model must meet the following minimum re-
quirements in order to be approved:

(1) Qualitative requirements. (i) The VaR
model used to calculate market risk expo-
sure or credit risk exposure for a position
must be integrated into the daily internal
risk management system of the swap dealer;

(ii) The VaR model must be reviewed both
periodically and annually. The periodic re-
view may be conducted by personnel of the
swap dealer that are independent from the
personnel that perform the VaR model cal-
culations. The annual review must be con-
ducted by a qualified third party service. The
review must include:

(A) An evaluation of the conceptual sound-
ness of, and empirical support for, the inter-
nal models;

(B) An ongoing monitoring process that in-
cludes verification of processes and the com-
parison of the swap dealer’s model outputs
with relevant internal and external data
sources or estimation techniques; and

(C) An outcomes analysis process that in-
cludes back-testing. This process must in-
clude a comparison of the changes in the
swap dealer’s portfolio value that would have
occurred were end-of-day positions to remain
unchanged (therefore, excluding fees, com-
missions, reserves, net interest income, and
intraday trading) with VaR-based measures
during a sample period not used in model de-
velopment.

(iii) For purposes of computing market
risk, the swap dealer must determine the ap-
propriate multiplication factor as follows:

(A) Beginning three months after the swap
dealer begins using the VaR model to cal-
culate the market risk exposure, the swap
dealer must conduct monthly back-testing of
the model by comparing its actual daily net
trading profit or loss with the corresponding
VaR measure generated by the VaR model,
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using a 99 percent, one-tailed confidence
level with price changes equivalent to a one
business-day movement in rates and prices,
for each of the past 250 business days, or
other period as may be appropriate for the
first year of its use;

(B) On the last business day of each quar-
ter, the swap dealer must identify the num-
ber of back-testing exceptions of the VaR
model using actual daily net trading profit
and loss, as that term is defined in §§23.100.
An exception has occurred when for a busi-
ness day the actual net trading loss, if any,
exceeds the corresponding VaR measure. The
counting period shall be for the prior 250
business days except that during the first
year of use of the model another appropriate
period may be used; and

(C) The swap dealer must use the mul-
tiplication factor indicated in Table 1 of this
Appendix A in determining its market risk
until it obtains the next quarter’s back-test-
ing results;

TABLE 1—MULTIPLICATION FACTOR BASED ON
THE NUMBER OF BACK-TESTING EXCEPTIONS
OF THE VAR MODEL

Multiplication

Number of exceptions factor

3.00
3.40
3.50
3.65
3.75
3.85
4.00

4 or fewer

- ©oo~NO O

0 or more

(iv) For purposes of computing the credit
equivalent amount of the swap dealer’s expo-
sures to a counterparty, the swap dealer
must determine the appropriate multiplica-
tion factor as follows:

(A) Beginning three months after it begins
using the VaR model to calculate maximum
potential exposure, the swap dealer must
conduct back-testing of the model by com-
paring, for at least 80 counterparties (or the
actual number of counterparties if the swap
dealer does not have 80 counterparties) with
widely varying types and sizes of positions
with the firm, the ten business day change in
its current exposure to the counterparty
based on its positions held at the beginning
of the ten-business day period with the cor-
responding ten-business day maximum po-
tential exposure for the counterparty gen-
erated by the VaR model;

(B) As of the last business day of each
quarter, the swap dealer must identify the
number of back-testing exceptions of the
VaR model, that is, the number of ten-busi-
ness day periods in the past 250 business
days, or other period as may be appropriate
for the first year of its use, for which the
change in current exposure to a
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counterparty, assuming the portfolio re-
mains static for the ten-business day period,
exceeds the corresponding maximum poten-
tial exposure; and

(C) The swap dealer will propose, as part of
its application, a schedule of multiplication
factors, which must be approved by the Com-
mission, or a registered futures association
of which the swap dealer is a member, based
on the number of back-testing exceptions of
the VaR model. The swap dealer must use
the multiplication factor indicated in the ap-
proved schedule in determining the credit
equivalent amount of its exposures to a
counterparty until it obtains the next quar-
ter’s back-testing results, unless the Com-
mission or the registered futures association
determines, based on, among other relevant
factors, a review of the swap dealer’s inter-
nal risk management control system, includ-
ing a review of the VaR model, that a dif-
ferent adjustment or other action is appro-
priate.

(2) Quantitative requirements. (i) For pur-
poses of determining market risk exposure,
the VaR model must use a 99 percent, one-
tailed confidence level with price changes
equivalent to a ten business-day movement
in rates and prices;

(ii) For purposes of determining maximum
potential exposure, the VaR model must use
a 99 percent, one-tailed confidence level with
price changes equivalent to a one-year move-
ment in rates and prices; or based on a re-
view of the swap dealer’s procedures for man-
aging collateral and if the collateral is
marked to market daily and the swap dealer
has the ability to call for additional collat-
eral daily, the Commission, or the registered
futures association of which the swap dealer
is a member, may approve a time horizon of
not less than ten business days;

(iii) The VaR model must use an effective
historical observation period of at least one
year. The swap dealer must consider the ef-
fects of market stress in its construction of
the model. Historical data sets must be up-
dated at least monthly and reassessed when-
ever market prices or volatilities change sig-
nificantly or portfolio composition warrant;
and

(iv) The VaR model must take into ac-
count and incorporate all significant, identi-
fiable market risk factors applicable to posi-
tions in the accounts of the swap dealer, in-
cluding:

(A) Risks arising from the non-linear price
characteristics of derivatives and the sensi-
tivity of the fair value of those positions to
changes in the volatility of the derivatives’
underlying rates, prices, or other material
risk factors. A swap dealer with a large or
complex portfolio with non-linear deriva-
tives (such as options or positions with em-
bedded optionality) must measure the vola-
tility of these positions at different matu-
rities and/or strike prices, where material;
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(B) Empirical correlations within and
across risk factors provided that the swap
dealer validates and demonstrates the rea-
sonableness of its process for measuring cor-
relations, if the VaR-based measure does not
incorporate empirical correlations across
risk categories, the swap dealer must add the
separate measures from its internal models
used to calculate the VaR-based measure for
the appropriate risk categories (interest rate
risk, credit spread risk, equity price risk,
foreign exchange rate risk, and/or com-
modity price risk) to determine its aggre-
gate VaR-based measure, or, alternatively,
risk factors sufficient to cover all the mar-
ket risk inherent in the positions in the pro-
prietary or other trading accounts of the
swap dealer, including interest rate risk, eq-
uity price risk, foreign exchange risk, and
commodity price risk; and

(C) Spread risk, where applicable, and seg-
ments of the yield curve sufficient to capture
differences in volatility and imperfect cor-
relation of rates along the yield curve for se-
curities and derivatives that are sensitive to
different interest rates. For material posi-
tions in major currencies and markets, mod-
eling techniques must incorporate enough
segments of the yield curve—in no case less
than six—to capture differences in volatility
and less than perfect correlation of rates
along the yield curve.

(j) Stressed VaR-based Measure. A stressed
VaR model must meet the following min-
imum requirements in order to be approved:

(1) Requirements for stressed VaR-based meas-
ure. (i) A swap dealer must calculate a
stressed VaR-based measure for its positions
using the same model(s) used to calculate
the VaR-based measure under paragraph (i)
of this appendix, subject to the same con-
fidence level and holding period applicable to
the VaR-based measure, but with model in-
puts calibrated to historical data from a con-
tinuous 12-month period that reflects a pe-
riod of significant financial stress appro-
priate to the swap dealer’s current portfolio.

(ii) The stressed VaR-based measure must
be calculated at least weekly and be no less
than the swap dealer’s VaR-based measure.

(iii) A swap dealer must have policies and
procedures that describe how it determines
the period of significant financial stress used
to calculate the swap dealer’s stressed VaR-
based measure under this appendix and must
be able to provide empirical support for the
period used. The swap dealer must obtain the
prior approval of the Commission, or a reg-
istered futures association of which the swap
dealer is a member, if the swap dealer makes
any material changes to these policies and
procedures. The policies and procedures must
address:

(A) How the swap dealer links the period of
significant financial stress used to calculate
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the stressed VaR-based measure to the com-
position and directional bias of its current
portfolio; and

(B) The swap dealer’s process for selecting,
reviewing, and updating the period of signifi-
cant financial stress used to calculate the
stressed VaR-based measure and for moni-
toring the appropriateness of the period to
the swap dealer’s current portfolio.

(iv) Nothing in this appendix prevents the
Commission or the registered futures asso-
ciation of which the swap dealer is a member
from requiring a swap dealer to use a dif-
ferent period of significant financial stress
in the calculation of the stressed VaR-based
measure.

(k) Specific Risk. A specific risk model must
meet the following minimum requirements
in order to be approved:

(1) General requirement. A swap dealer must
use one of the methods in this paragraph (k)
to measure the specific risk for each of its
debt, equity, and securitization positions
with specific risk.

(2) Modeled specific risk. A swap dealer may
use models to measure the specific risk of its
proprietary positions. A swap dealer must
use models to measure the specific risk of
correlation trading positions that are mod-
eled under paragraph (m) of this appendix.

(i) Requirements for specific risk modeling.
(A) If a swap dealer uses internal models to
measure the specific risk of a portfolio, the
internal models must:

(1) Explain the historical price variation in
the portfolio;

(2) Be responsive to changes in market con-
ditions;

(3) Be robust to an adverse environment,
including signaling rising risk in an adverse
environment; and

(4) Capture all material components of spe-
cific risk for the debt and equity positions in
the portfolio. Specifically, the internal mod-
els must:

(i) Capture name-related basis risk;

(ii) Capture event risk and idiosyncratic
risk; and

(iii) Capture and demonstrate sensitivity to
material differences between positions that
are similar but not identical and to changes
in portfolio composition and concentrations.

(B) If a swap dealer calculates an incre-
mental risk measure for a portfolio of debt
or equity positions under paragraph (1) of
this appendix, the swap dealer is not re-
quired to capture default and credit migra-
tion risks in its internal models used to
measure the specific risk of those portfolios.

(C) A swap dealer shall validate a specific
risk model through back-testing.

(ii) Specific risk fully modeled for one or more
portfolios. If the swap dealer’s VaR-based
measure captures all material aspects of spe-
cific risk for one or more of its portfolios of
debt, equity, or correlation trading posi-
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tions, the swap dealer has no specific risk
add-on for those portfolios.

(3) Specific risk not modeled. (i) If the swap
dealer’s VaR-based measure does not capture
all material aspects of specific risk for a
portfolio of debt, equity, or correlation trad-
ing positions, the swap dealer must calculate
a specific-risk add-on for the portfolio under
the standardized measurement method as de-
scribed in 12 CFR 217.210.

(ii) A swap dealer must calculate a specific
risk add-on under the standardized measure-
ment method as described in 12 CFR 217.200
for all of its securitization positions that are
not modeled under this paragraph (k).

(1) Incremental Risk. An incremental risk
model must meet the following minimum re-
quirements in order to be approved:

(1) General requirement. A swap dealer that
measures the specific risk of a portfolio of
debt positions under paragraph (k) of this ap-
pendix using internal models must calculate
at least weekly an incremental risk measure
for that portfolio according to the require-
ments in this appendix. The incremental risk
measure is the swap dealer’s measure of po-
tential losses due to incremental risk over a
one-year time horizon at a one-tail, 99.9 per-
cent confidence level, either under the as-
sumption of a constant level of risk, or under
the assumption of constant positions. With
the prior approval of the Commission or a
registered futures association of which the
swap dealer is a member, a swap dealer may
choose to include portfolios of equity posi-
tions in its incremental risk model, provided
that it consistently includes such equity po-
sitions in a manner that is consistent with
how the swap dealer internally measures and
manages the incremental risk of such posi-
tions at the portfolio level. If equity posi-
tions are included in the model, for modeling
purposes default is considered to have oc-
curred upon the default of any debt of the
issuer of the equity position. A swap dealer
may not include correlation trading posi-
tions or securitization positions in its incre-
mental risk measure.

(2) Requirements for incremental risk mod-
eling. For purposes of calculating the incre-
mental risk measure, the incremental risk
model must:

(i) Measure incremental risk over a one-
year time horizon and at a one-tail, 99.9 per-
cent confidence level, either under the as-
sumption of a constant level of risk, or under
the assumption of constant positions.

(A) A constant level of risk assumption
means that the swap dealer rebalances, or
rolls over, the swap dealer’s trading posi-
tions at the beginning of each liquidity hori-
zon over the one-year horizon in a manner
that maintains the swap dealer’s initial risk
level. The swap dealer must determine the
frequency of rebalancing in a manner con-
sistent with the liquidity horizons of the po-
sitions in the portfolio. The liquidity horizon
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of a position or set of positions is the time
required for a swap dealer to reduce its expo-
sure to, or hedge all of its material risks of,
the position(s) in a stressed market. The li-
quidity horizon for a position or set of posi-
tions may not be less than the shorter of
three months or the contractual maturity of
the position.

(B) A constant position assumption means
that the swap dealer maintains the same set
of positions throughout the one-year hori-
zon. If a swap dealer uses this assumption, it
must do so consistently across all portfolios.

(C) A swap dealer’s selection of a constant
position or a constant risk assumption must
be consistent between the swap dealer’s in-
cremental risk model and its comprehensive
risk model described in paragraph (m) of this
appendix, if applicable.

(D) A swap dealer’s treatment of liquidity
horizons must be consistent between the
swap dealer’s incremental risk model and its
comprehensive risk model described in para-
graph (m) of this appendix, if applicable.

(ii) Recognize the impact of correlations
between default and migration events among
obligors.

(iii) Reflect the effect of issuer and market
concentrations, as well as concentrations
that can arise within and across product
classes during stressed conditions.

(iv) Reflect netting only of long and short
positions that reference the same financial
instrument.

(v) Reflect any material mismatch between
a position and its hedge.

(vi) Recognize the effect that liquidity ho-
rizons have on dynamic hedging strategies.
In such cases, a swap dealer must:

(A) Choose to model the rebalancing of the
hedge consistently over the relevant set of
trading positions;

(B) Demonstrate that including rebal-
ancing results in a more appropriate risk
measurement;

(C) Demonstrate that the market for the
hedge is sufficiently liquid to permit rebal-
ancing during periods of stress; and

(D) Capture in the incremental risk model
any residual risks arising from such hedging
strategies.

(vii) Reflect the nonlinear impact of op-
tions and other positions with material non-
linear behavior with respect to default and
migration changes.

(viii) Maintain consistency with the swap
dealer’s internal risk management meth-
odologies for identifying, measuring, and
managing risk.

(m) Comprehensive Risk. A comprehensive
risk model must meet the following min-
imum requirements in order to be approved:

(1) General requirement. (i) Subject to the
prior approval of the Commission or a reg-
istered futures association of which the swap
dealer is a member, a swap dealer may use
the method in this paragraph to measure
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comprehensive risk, that is, all price risk,
for one or more portfolios of correlation
trading positions.

(ii) A swap dealer that measures the price
risk of a portfolio of correlation trading po-
sitions using internal models must calculate
at least weekly a comprehensive risk meas-
ure that captures all price risk according to
the requirements of this paragraph (m). The
comprehensive risk measure is either:

(A) The sum of:

(I) The swap dealer’s modeled measure of
all price risk determined according to the re-
quirements in paragraph (m)(2) of this appen-
dix; and

(2) A surcharge for the swap dealer’s mod-
eled correlation trading positions equal to
the total specific risk add-on for such posi-
tions as calculated under paragraph (k) of
this appendix multiplied by 8.0 percent; or

(B) With approval of the Commission, or
the registered futures association of which
the swap dealer is a member, and provided
the swap dealer has met the requirements of
this paragraph (m) for a period of at least
one year and can demonstrate the effective-
ness of the model through the results of on-
going model validation efforts including ro-
bust benchmarking, the greater of:

(I) The swap dealer’s modeled measure of
all price risk determined according to the re-
quirements in paragraph (b) of this appendix;
or

(2) The total specific risk add-on that
would apply to the swap dealer’s modeled
correlation trading positions as calculated
under paragraph (k) of this appendix multi-
plied by 8.0 percent.

(2) Requirements for modeling all price risk. If
a swap dealer uses an internal model to
measure the price risk of a portfolio of cor-
relation trading positions:

(i) The internal model must measure com-
prehensive risk over a one-year time horizon
at a one-tail, 99.9 percent confidence level,
either under the assumption of a constant
level of risk, or under the assumption of con-
stant positions.

(ii) The model must capture all material
price risk, including but not limited to the
following:

(A) The risks associated with the contrac-
tual structure of cash flows of the position,
its issuer, and its underlying exposures;

(B) Credit spread risk, including nonlinear
price risks;

(C) The volatility of implied correlations,
including nonlinear price risks such as the
cross-effect between spreads and correla-
tions;

(D) Basis risk;

(E) Recovery rate volatility as it relates to
the propensity for recovery rates to affect
tranche prices; and

(F) To the extent the comprehensive risk
measure incorporates the benefits of dy-
namic hedging, the static nature of the
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hedge over the liquidity horizon must be rec-
ognized. In such cases, a swap dealer must:

(1) Choose to model the rebalancing of the
hedge consistently over the relevant set of
trading positions;

(2) Demonstrate that including rebalancing
results in a more appropriate risk measure-
ment;

(3) Demonstrate that the market for the
hedge is sufficiently liquid to permit rebal-
ancing during periods of stress; and

(4) Capture in the comprehensive risk
model any residual risks arising from such
hedging strategies;

(iii) The swap dealer must use market data
that are relevant in representing the risk
profile of the swap dealer’s correlation trad-
ing positions in order to ensure that the
swap dealer fully captures the material risks
of the correlation trading positions in its
comprehensive risk measure in accordance
with this appendix; and

(iv) The swap dealer must be able to dem-
onstrate that its model is an appropriate
representation of comprehensive risk in
light of the historical price variation of its
correlation trading positions.

(3) Requirements for stress testing. (i) A swap
dealer must at least weekly apply specific,
supervisory stress scenarios to its portfolio
of correlation trading positions that capture
changes in:

(A) Default rates;

(B) Recovery rates;

(C) Credit spreads;

(D) Correlations of underlying exposures;
and

(E) Correlations of a correlation trading
position and its hedge.

(ii) Other requirements. (A) A swap dealer
must retain and make available to the Com-
mission and to the registered futures asso-
ciation of which the swap dealer is a member
the results and all assumptions and param-
eters of the supervisory stress testing, in-
cluding comparisons with the capital re-
quirements generated by the swap dealer’s
comprehensive risk model.

(B) A swap dealer must report promptly to
the Commission and to the registered futures
association of which it is a member any in-
stances where the stress tests indicate any
material deficiencies in the comprehensive
risk model.

(n) Securitization Exposures. (1) To use the
simplified supervisory formula approach
(SSFA) to determine the specific risk-
weighting factor for a securitization posi-
tion, a swap dealer must have data that en-
ables it to assign accurately the parameters
described in paragraph (n)(2) of this appen-
dix. Data used to assign the parameters de-
scribed in paragraph (n)(2) of this appendix
must be the most currently available data; if
the contracts governing the underlying expo-
sures of the securitization require payments
on a monthly or quarterly basis, the data
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used to assign the parameters described in
paragraph (n)(2) of this appendix must be no
more than 91 calendar days old. A swap deal-
er that does not have the appropriate data to
assign the parameters described in paragraph
(n)(2) of this appendix must assign a specific
risk-weighting of 100 percent to the position.

(2) SSFA parameters. To calculate the spe-
cific risk-weighting factor for a
securitization position using the SSFA, a
swap dealer must have accurate information
on the five inputs to the SSFA calculation
described in paragraphs (m)(2)(i) through
(n)(2)(v) of this appendix.

(i) Kg is the weighted-average (with unpaid
principal used as the weight for each expo-
sure) total capital requirement of the under-
lying exposures calculated for a swap deal-
er’s credit risk. Kg is expressed as a decimal
value between zero and one (that is, an aver-
age risk weight of 100 percent presents a
value of Kg equal to 0.08).

(ii) Parameter W is expressed as a decimal
value between zero and one. Parameter W is
the ratio of the sum of the dollar amounts of
any underlying exposures of the
securitization that meet any of the criteria
as set forth in paragraphs (m)(2)(ii)(A)
through (F) of this appendix to the balance,
measured in dollars, of underlying exposures:

(A) Ninety days or more past due;

(B) Subject to a bankruptcy or insolvency
proceeding;

(C) In the process of foreclosure;

(D) Held as real estate owned;

(E) Has contractually deferred payments
for 90 days or more, other than principal or
interest payments deferred on;

(1) Federally-guaranteed student loans, in
accordance with the terms of those guar-
antee programs; or

(2) Consumer loans, including non-feder-
ally guaranteed student loans, provided that
such payments are deferred pursuant to pro-
visions included in the contract at the time
funds are disbursed that provide for period(s)
of deferral that are not initiated based on
changes in the creditworthiness of the bor-
rower; or

(F) Is in default.

(iii) Parameter A is the attachment point
for the position, which represents the thresh-
old at which credit losses will first be allo-
cated to the position. Except as provided in
12 CFR 217.210(b)(2)(vii)(D) for nth to default
derivatives, parameter A equals the ratio of
the current dollar amount of underlying ex-
posures that are subordinated to the position
of the swap dealer to the current dollar
amount of underlying exposures. Any reserve
account funded by the accumulated cash
flows from the underlying exposures that is
subordinated to the position that contains
the swap dealer’s securitization exposure
may be included in the calculation of param-
eter A to the extent that cash is present in
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the account. Parameter A is expressed as a
decimal value between zero and one.

(iv) Parameter D is the detachment point
for the position, which represents the thresh-
old at which credit losses of principal allo-
cated to the position would result in a total
loss of principal. Except as provided in 12
CFR 210(b)(2)(vii)(D) for nth-to-default credit
derivatives, parameter D equals parameter A
plus the ratio of the current dollar amount
of the securitization positions that are pari
passu with the position (that is, have equal
seniority with respect to credit risk) to the
current dollar amount of the underlying ex-
posures. Parameter D is expressed as a dec-
imal value between zero and one.

(v) A supervisory calibration parameter, p,
is equal to 0.5 for securitization positions
that are not resecuritization positions and
equal to 1.5 for resecuritization positions.

(3) Mechanics of the SSFA. Kg and W are
used to calculate Ka, the augmented value of
Kg, which reflects the observed credit qual-
ity of the underlying exposures. K, is defined
in paragraph (n)(4) of this appendix. The val-
ues of parameters A and D, relative to K de-
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termine the specific risk-weighting factor
assigned to a securitization position, or por-
tion of a position, as appropriate, is the larg-
er of the specific risk-weighting factor deter-
mined in accordance with this paragraph
(n)(3), paragraph (n)(4) of this appendix, and
a specific risk-weighting factor of 1.6 per-
cent.

(i) When the detachment point, parameter
D, for a securitization position is less than
or equal to K, the position must be assigned
a specific risk-weighting factor of 100 per-
cent.

(ii) When the attachment point, parameter
A, for a securitization position is greater
than or equal to K, the swap dealer must
calculate the specific risk-weighting factor
in accordance with paragraph (n)(4) of this
appendix.

(iii) When A is less than KA and D is great-
er than K4, the specific risk-weighting factor
is a weighted-average of 1.00 and Kssga cal-
culated under paragraphs (n)(3)(iii)(A) and
(3)(iii)(B) of this appendix. For the purpose of
this calculation:

(A) The weight assigned to 1.00 equals

(B) The weight assigned to Kssra equals DD__KAA. The specific risk-weighting factor is
equal to: SRWF = 100 - [(ZA=5) - 1.00] + [(5=2) - Kssra]

(4) SSFA equation. (i) The swap dealer must define the following parameters:

Ki=(1-W) K+ (0.5-W)

1
a=-
p-Ky
u=D-K,

[ = max(4 — K,,0)

e = 2.71828, the base of the natural logarithms

(ii) Then the swap dealer must calculate Kssra according to the following formula:

ea-u _ ea-l
Kssea = T w—10

(iii) The specific risk-weighting factor for
the position (expressed as a percent) is equal
to Kssra % 100.

(o) Additional conditions. As a condition for
the swap dealer to use this Appendix A to
calculate certain of its capital charges, the
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Commission, or registered futures associa-
tion of which the swap dealer is a member,
may impose additional conditions on the
swap dealer, which may include, but are not
limited to restricting the swap dealer’s busi-
ness on a product-specific, category-specific,
or general basis; submitting to the Commis-
sion or the registered futures association a
plan to increase the swap dealer’s regulatory
capital; filing more frequent reports with the
Commission or the registered futures asso-
ciation; modifying the swap dealer’s internal
risk management control procedures; or
computing the swap dealer’s deductions for
market and credit risk in accordance with
§§23.102 as appropriate. If the Commission or
registered futures association finds it is nec-
essary or appropriate in the public interest,
the Commission or registered futures asso-
ciation may impose additional conditions on
the swap dealer, if:

(1) The swap dealer is required to provide
notice to the Commission or the registered
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futures association that the swap dealer’s
regulatory capital is less than $100 million;

(2) The swap dealer fails to meet the re-
porting requirements set forth in §23.105;

(3) Any event specified in §23.105 occurs;

(4) There is a material deficiency in the in-
ternal risk management control system or in
the mathematical models used to price secu-
rities or to calculate deductions for market
and credit risk or allowances for market and
credit risk, as applicable, of the swap dealer;

(5) The swap dealer fails to comply with
this Appendix A; or

(6) The Commission finds that imposition
of other conditions is necessary or appro-
priate in the public interest.

[85 FR 57556, Sept. 15, 2020]
APPENDIX B TO SUBPART E OF PART 23—

SWAP DEALER AND MAJOR SWAP
PARTICIPANT POSITION INFORMATION
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SCHEDULE 1 - AGGREGATE SECURITIES, COMMODITIES, AND SWAPS POSITIONS
Reg. 23.105 (1)

Appgndlx Items on this page to be reported by: Swap Dealers
Major Swap Participants

Aggregate Securities, Commodities, and Swaps Positions LONG/BOUGHT SHORT/SOLD
1. U.S. treasury securitie: $

2. U.S. government agency and U.S. d i $

A. Mortgage-backed securities issued by U.S. government agency and
.S. d i

B. Debt securities issued by U.S. government agency and U.S.

3. Securities issued by states and political subdivisions in the U.S $

4. Foreign securities

A. Debt securities

B. Equity securities

5. Money market i

6. Private label mortgage backed securitie

7. Other asset-backed securities

8. Corporate

9. Stocks and warrants (other than arbitrage positions)

10. Arbitrage.

11. Spot commodities

B B B B B B B B B B

EEEE

12. Other securities and

13. Securities with no ready market

A. Equity

B. Debt

EEE

D. Total securities with no ready market

$
$
C. Other. $
$
$

14. Total net securities and spot commodities (sum of Lines 1-12 and 13D)..
15. Security-based swaps
A.Cleared $ 1210 | O ——
B. Non-cleared $ 210 $ [1211

16. Mixed swaps
A. Cleared $
B. Non-cleared $

17. Swaps
A. Cleared

B. Non-cleared

18. Other derivatives and option;
19. C netting
20. Cash collateral netting

B B v b B

21. Total derivative receivables and payables (sum of Lines 15-20)

22. Total net securities, commodities, and swaps positions
(sum of Lines 14 and 21) $

Name of fim: _
As of: —

NOTE: The information required to be reported within this form is intended to be identical to that required to be reported by Security Based Swap Dealers and Major Security Based Swap

Participants under SEC FORM X-17a-5 FOCUS Report Part Il. Please refer to FOCUS REPORT Il INSTRUCTIONS and related interpretations published by the SEC in the preparation
of this form.
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SCHEDULE 2 - CREDIT CONCENTRATION REPORT FOR FIFTEEN LARGEST EXPOSURES IN DERIVATIVES
Reg. 23.105 (1)
Appgndlx Items on this page to be reported by: Swap Dealers (Authorized to use models)
Major Swap Participants
I By Current Net Exposure
Gross Replacement Value
Receivable Payable Net Replacement Current Net and
Countarparty Identifier (Gross Gain) (Gross Loss) Value Current Net Exposure  Potential Exposure Margin Collected
1. 212 s BE B s 2183 § [BEER i1
2. 12121] § 12139 § 3 12168 $ 12184 § 5 1221
3. 12122 $ 12137 $ 12153 $ 12169 $ 12185 § 1 $ 1221
4, 12123 12139 § 12154 § 12179 § [12186] § - § [1221g
5. 12124] § 12139 $ 12159 § 112171 § 12187] § 2203 $ 1221
6. $ $ 12154 § $ g s qs
7. $ $ 12157 § 12173 § $ $
8. $ $ $ $ S $
9. 8 § $ $ $ $ [12207) §
$ $ $ $ $ 12208 §
$ § $ $ $ 12209 §
12 [i2131] s @s $ $ $ [12219
13. $ $ $ $ $ [12211) §
1 B BED s s s 221 s
15, 2134 5 BED s s s EED
(Al other counterparties $ a$ $ $ $ $
[T otals: $ ‘ $ $ $ $ 814 §
L. By Current Net and Potential Exposure
Gross Replacement Value
Receivable Payable Net Replacement Current Net and
Couiiterpaity |dentifier (Gross Gain) (Gross Loss) Value Current Net Exposure  Potential Exposure Margin Collected
1. 23 s s iB 2258 § iz §
2. 12233 § I@$ 2319 § 11233
3. 12234 $ $ 12283 § [12317] § 123
4. 12235] § $ 2319 § [1233;
5. [12236] $ $ $
6. 12237 § $ $
% 8 § $ $
8. $ [12254
). s [ s
10. $ $ |
1. $ 12257] § 12291 §
12. 43 § $
13. $ $ $
14, $ $ @ $ 1234
15. S $ 12299 § [1234
[yl cther counterparties | § s 2299 s [i234
Totals: s [i2269 $ 12207 §
Name of fim: _ —
As of:

NOTE: The information required to be reported within this form is intended to be identical to that required to be reported by Security Based Swap Dealers and Major Security Based Swap
Participants under SEC FORM X-17a-5 FOCUS Report Part Il. Please refer to FOCUS REPORT Il INSTRUCTIONS and related interpretations published by the SEC in the preparation of
this form.
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SCHEDULE 3 - PORTFOLIO SUMMARY OF DERIVATIVES EXPOSURES BY INTERNAL CREDIT RATING
Reg. 23.105 (1)
Appendix Items on this page to be reported by: Swap Dealers (Authorized to use models)
B Major Swap Participants
Internal Credit Rating Gross Replacement Value Net Replacement Current Net Exposure Current Net and Margin Collected
Receivable Payable Value Potential Exposure

1. 2386 § $ $ [12497) § $ 2572
2. [12387] § $ $ [12498] § -s fr2573
3. [i2388] § $ $ [12499] § [12536] § 2574
4. 2389] § $ $ [12500] § [12537] § 2575,
5. [12300] § $ $ [12501] § [12538] § 2576,
5. [12391] § $ $ [12502] $ 2577
7. 2392] § [12429] § $ 12503] § $
8. [12393] § [12430] § $ [12504] § $
0. [12304] § [12431] § 8] § [12505] § $ [12580]
10. $ [12432] § 9] § $ $
11. $ 12433] § $ $ 2582
12, [12397] 12434] § $ $ 2583
13. 2398 § [12435] § $ [12500] § $ 2584
14, [12399] § [12436] § $ [i2510] § $
15. 2400] § 12437 § $ [12511] § $ [12586]
16. [12401] § [12438] § $ [12512] § $
17, [12202] $ $ [12513] § $ 2588,
18. S $ $ 12514 § $ [r2s8s]
19. [12404] § 12441] § $ [12515] § $ 2590,
20. [12205] § [i2422] § $ [12516] § $ 2501
21, 2406] § [12443] § $ [12517) § $ [r252]
22 2407] § [12444] § $ [12518] § $ 2503,
$ [12445] § $ [12519] § [12556] § 2504
$ [i2446] § $ [12520] § [12557] §
s [i247] $ $ [iz521] s 2558 § 259
$ [i2448] § S [2522) § [i2559] § 2507
$ $ $ [12523] § [12560] § 2508,
$ $ $ 12524] § [12561] § 2500
$ $ $ [12525] § [12562] § 2600
$ $ $ [12526] § [12563] § 2601
$ $ $ [12527) [12564] § [r2602]
$ $ $ [12528] § [12565] § 2603,
$ $ $ [12529] § [12566] §
$ $ $ 12530] § [12567] $ 2605,
$ $ $ [12531] § [12568] § [r2606]
$ $ $ [12532] § [i2569] § 2607,
Unrated $ $ $ $
rotas: s w21l s [e20] s s
Nameoffim: __
Asof

NOTE: The information required to be reported within this form is intended to be identical to that required to be reported by Security Based Swap Dealers and Major Security Based Swap
Participants under SEC FORM X-17a-5 FOCUS Report Part Il. Please refer to FOCUS REPORT Il INSTRUCTIONS and related interpretations published by the SEC in the preparation
of this form.
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Reg. 23.105 () SCHEDULE 4 - GEOGRAPHIC DISTRIBUTION OF DERIVATIVES EXPOSURES FOR TEN LARGEST COUNTRIES
Appendix
B Items on this page to be reported by: Swap Dealers (Authorized to use models)
Major Swap Participants
I By Current Net Exposure
Gross Replacement Value Current Net and
Country Receivable Payable Net Replacement Value  Current Net Exposure Potential Exposure Margin Collected
1. $ s $ [izs4]s i2650] § [i2661s 12671
2 $ [12621] $ 2641 § [12651] [12662s
3 $ [12629 § $ [i2642] s 12652 $ [i2663s 1267
4 $ 2624 § $ 2643 $ [12653] [12664s [1267:
5 $ [12624 s $ 2644 § 12654 § [i2669 s
6 [i2679| s [i2624 s $ 2645 § [12655] § 12668 1267
7. $ $ $ 2646] [12656{ $ 12667)$
8 $ $ $ 2%647)$ [12657) s
9 12614 § 8 $ $ $
10. fi261g[ s g [12659] $
Totals: $ $
. By Current Net and Potential Exposure
Gross Replacement Value Current Net and
Country Receivable Payable Net Replacement Value  Current Net Exposure Potential Exposure Margin Collected
1 $ [z s $ 12725 § $
2 s s s s s
3 $ 2705 $ $ 2727 § S 12749
4 $ 2706 § 5 $ $
5. $ 2707 § $ $ [12740 s
6. $ 2708 § $ 12730 § 12741 §
7 2689 |$ fi2709 s $ 12731 § [@ $ &
8 $ 2710/ § $ 1z7si $ [i2723 [12754
9 $ 2711 § $ $ 12744 $
10. $ 271§ $ [T s $
Totals: $ $ $ [12739 $
Name offim:
Asof

NOTE: The information required to be reported within this form is intended to be identical to that required to be reported by Security Based Swap Dealers and Major Security Based Swap
Participants under SEC FORM X-17a-5 FOCUS Report Part l. Please refer to FOCUS REPORT Il INSTRUCTIONS and related interpretations published by the SEC in the preparation
of this form.

[85 FR 57561, Sept. 15, 2020] APPENDIX C TO SUBPART E OF PART 23—
FINANCIAL REPORTS AND SPECIFIC
POSITION INFORMATION FOR SWAP
DEALERS AND MAJOR SWAP PARTICI-
PANTS SUBJECT TO THE CAPITAL RE-
QUIREMENTS OF A PRUDENTIAL REG-
ULATOR
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Reg. 23.105 (p) BALANCE SHEET (INFORMATION AS REPORTED ON FFIEC FORM 031 - SCHEDULE RC)
Appgnmx Items on this page to be reported by a: ~ Bank SD
Bank MSP
Assets Totals

1. Cash and balances due from depository institutions (from FFIEC Form 031's Schedule RC-A)

A. Noninterest-bearing balances and currency and coin.

B. Interest-bearing balances

$ — [poetH
$

N

Securities

A. Held-to-maturity securities

$ I (1

B. Available-for-sale securities

s [T

Lo d

Federal funds sold and securities purchased under agreements to resell

A. Federal funds sold in domestic office

B. Securiti hased under to resell

4. Loans and lease financing receivables (from FFIEC Form 031's Schedule RC-C)

A. Loans and leases held for sale $_

B. Loans and leases, net of uneared income $__

C. LESS: Allowance for loan and lease losses $

D. Loans and leases, net of uneamed income and allowance (Line 4B minus Line 4C) $
5. Trading assets (from FFIEC Form 031’s Schedule RC-D) $
6. Premises and fixed assets (including capitalized leases) $ _
7. Other real estate owned (from FFIEC Form 031’s Schedule RC-M). S
8.1 in f bsidiaries and iated s piy
9. Direct and indirect investments in real estate ventures $ [3656H]
10. Intangible assets

A. Goodwill $

B. Other intangible assets (from FFIEC Form 031's Schedule RC-M) $
11. Other assets (from FFIEC Form 031's Schedule RC-F) $
12. Total assets (sum of Lines 1 through 11). $

Name of fim:
Asof

NOTE: The information required to be reported within this form is intended to be identical to that required to be reported by Security Based Swap Dealers and Major Security Based Swap
Participants under SEC FORM X-17a-5 FOCUS Report Part Il. Please refer to FOCUS REPORT Il INSTRUCTIONS and related interpretations published by the SEC in the preparation of

this form.
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Reg. 23.105 () BALANCE SHEET (INFORMATION AS REPORTED ON FFIEC FORM 031 - SCHEDULE RC)
Appgndlx Items on this page to be reported by a: ~ Bank SD
Bank MSP
Liabilities Totals
13. Deposits

A. In domestic offices (sum of totals of Columns A and C from FFIEC Form 031's Schedule RC-E, part 1)

1. Noni b

2. Interest-bearing
B. Inforeign offices, Edge and Agreement subsidiaries, and IBFs (from FFIEC Form 031’s Schedule RC-E, part II).

1. Noni b

2. Interest-bearing

14. Federal funds purchased and securities sold under agreements to repurchase

A. Federal funds purchased in domestic offices s 993y
B. Securities sold under to $ ooy
15. Trading liabilities $_ Bsasy
16. Other borrowed money (includes mortgage indebted and obligations under capitalized leases) (from FFIEC Form 031's Schedule RC-M)......... $ ___ B190y
17. Not applicable.
18. Not applicable.
19. Subordinated notes and deb $ 200y
20. Other liabilities (from FFIEC Form 031's Schedule RC-G) $ P9y
21. Total liabilities (sum of Lines 13 through 20). $
22. Not applicable.
Equity Capital
23. Perpetual preferred stock and related surplus $_
24. Common stock $_
25. Surplus (exclude all surplus related to preferred stock) $
26 A. Retained eaming: $
B. A lated other hensive income. $_ B530Y
C. Other equity capital $ 3oy
27A. Total bank equity capital (sum of Lines 23 through 26.C) $_ paoy
B. Non-controlling (minority) interests in bsidiari $ m
28. Total equity capital {sum of Lines 27A and 27B). $__ [c1054
29. Total liabilities and equity capital (sum of Lines 21 and 28). $_ pa3ooy

Name of firm:
Asof -

NOTE: The information required to be reported within this form is intended to be identical to that required to be reported by Security Based Swap Dealers and Major Security Based Swap
Participants under SEC FORM X-17a-5 FOCUS Report Part Il. Please refer to FOCUS REPORT Il INSTRUCTIONS and related interpretations published by the SEC in the preparation of
this form.
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Reg. 23.105 (p) REGULATORY CAPITAL (INFORMATION AS REPORTED ON FFIEC FORM 031 - SCHEDULE RC-R)

Appendix
6 Items on this page to be reported by a: ~ Bank SD

Capital
1. Total bank equity capital (from FFIEC Form 031’s Schedule RC, Line 27A)

=
S
£
&

2. Tier 1 capital

2101

3. Tier 2 capital

4. Tier 3 capital allocated for market risk

9311

5. Total risk-based capital

$
$
$
$
i

6. Total risk-weighted assets

7. Total assets for the leverage ratio

Capital Ratios (Column B is to be completed by all banks. Column A is to be completed
by banks with financial subsidiaries.)

8. Tier 1 leverage ratio.

9. Tier 1 risk-based capital ratio

10. Total risk-based capital ratio

Name of firm:
Asof

Column A

$ —
Column B
N
L J— [72055

NOTE: The information required to be reported within this form is intended to be identical to that required to be reported by Security Based Swap Dealers and Major Security Based
Swap Participants under SEC FORM X-17a-5 FOCUS Report Part Il. Please refer to FOCUS REPORT Il INSTRUCTIONS and related interpretations published by the SEC in the

preparation of this form.
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SCHEDULE 1- AGGREGATE SECURITY-BASED SWAP AND SWAP POSITIONS

Reg. 23.105 (p)
Appendix
C

Items on this page to be reported by a:

Bank SDs
Bank MSPs

Aggregate Positions LONG/BOUGHT
1. Security-based swaps
A. Cleared $
B. Non-cleared $
2. Mixed swaps
A. Cleared $ 280;
B. Non-cleared $
3. Swaps
A. Cleared $
B. Non-cleared $
4. Other deri $
5. Total (sum of Lines 1-4) $

Name of fim: _

As of:

SHORT/SOLD

NOTE: The information required to be reported within this form is intended to be identical to that required to be reported by Security Based Swap Dealers and
Major Security Based Swap Participants under SEC FORM X-17a-5 FOCUS Report Part Il. Please refer to FOCUS REPORT Il INSTRUCTIONS and related
interpretations published by the SEC in the preparation of this form.
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§23.200

[85 FR 57565, Sept. 15, 2020]

Subpart F—Reporting, Record-
keeping, and Daily Trading
Records Requirements for
Swap Dealers and Major
Swap Participants

SOURCE: 77 FR 20202, Apr. 3, 2012, unless
otherwise noted.

§23.200 Definitions.

For purposes of subpart F, the fol-
lowing terms shall be defined as pro-
vided.

(a) Business trading unit means any
department, division, group, or per-
sonnel of a swap dealer or major swap
participant or any of its affiliates,
whether or not identified as such, that
performs, or exercises supervisory au-
thority over the performance of, any
pricing (excluding price verification for
risk management purposes), trading,
sales, purchasing, marketing, adver-
tising, solicitation, structuring, or bro-
kerage activities on behalf of a reg-
istrant.

(b) Clearing unit means any depart-
ment, division, group, or personnel of a
registrant or any of its affiliates,
whether or not identified as such, that
performs any proprietary or customer
clearing activities on behalf of a reg-
istrant.

(c) Complaint means any formal or in-
formal complaint, grievance, criticism,
or concern communicated to the swap
dealer or major swap participant in
any format relating to, arising from, or
in connection with, any trading con-
duct or behavior or with the swap deal-
er or major swap participant’s perform-
ance (or failure to perform) any of its
regulatory obligations, and includes
any and all observations, comments,
remarks, interpretations, clarifica-
tions, notes, and examinations as to
such conduct or behavior commu-
nicated or documented by the com-
plainant, swap dealer, or major swap
participant.

(d) Executed means the completion of
the execution process.

(e) Execution means, with respect to a
swap, an agreement by the parties
(whether orally, in writing, electroni-
cally, or otherwise) to the terms of a

17 CFR Ch. | (4-1-21 Edition)

swap that legally binds the parties to
such swap terms under applicable law.

(f) Governing body. This term means:

(1) A board of directors;

(2) A body performing a function
similar to a board of directors;

(3) Any committee of a board or
body; or

(4) The chief executive officer of a
registrant, or any such board, body,
committee, or officer of a division of a
registrant, provided that the reg-
istrant’s swaps activities for which reg-
istration with the Commission is re-
quired are wholly contained in a sepa-
rately identifiable division.

(g) Prudential regulator has the mean-
ing given to such term in section 1a(39)
of the Commodity Exchange Act and
includes the Board of Governors of the
Federal Reserve System, the Office of
the Comptroller of the Currency, the
Federal Deposit Insurance Corporation,
the Farm Credit Association, and the
Federal Housing Finance Agency, as
applicable to the swap dealer or major
swap participant.

(h) Registered entity has the meaning
given to such term in section 1a(40) of
the Commodity Exchange Act, and in-
cludes boards of trade designated as
contract markets, derivatives clearing
organizations, swap execution facili-
ties, and swap data repositories.

(i) Related cash or forward transaction
means a purchase or sale for imme-
diate or deferred physical shipment or
delivery of an asset related to a swap
where the swap and the related cash or
forward transaction are used to hedge,
mitigate the risk of, or offset one an-
other.

() Swaps activities means, with re-
spect to a registrant, such registrant’s
activities related to swaps and any
product used to hedge such swaps, in-
cluding, but not limited to, futures, op-
tions, other swaps or security-based
swaps, debt or equity securities, for-
eign currency, physical commodities,
and other derivatives.

(k) Swap confirmation means the con-
summation (electronically or other-
wise) of legally binding documentation
(electronic or otherwise) that memori-
alizes the agreement of the parties to
all the terms of the swap. A confirma-
tion must be in writing (whether elec-
tronic or otherwise) and must legally
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supersede any previous
(electronically or otherwise).

§23.201 Required records.

(a) Transaction and position records.
Each swap dealer and major swap par-
ticipant shall keep full, complete, and
systematic records, together with all
pertinent data and memoranda, of all
its swaps activities. Such records shall
include:

(1) Transaction records. Records of
each transaction, including all docu-
ments on which transaction informa-
tion is originally recorded. Such
records shall be kept in a form and
manner identifiable and searchable by
transaction and by counterparty, and
shall include:

(i) All documents customarily gen-
erated in accordance with market prac-
tice that demonstrate the existence
and nature of an order or transaction,
including, but not limited to, records
of all orders (filled, unfilled, or can-
celled); correspondence; journals;
memoranda; ledgers; confirmations;
risk disclosure documents; statements
of purchase and sale; contracts; in-
voices; warehouse receipts; documents
of title; and

(ii) The daily trading records re-
quired to be kept in accordance with
§23.202.

(2) Position records. Records of each
position held by each swap dealer and
major swap participant, identified by
product and counterparty, including
records reflecting whether each posi-
tion is ‘‘long”’ or ‘‘short’” and whether
the ©position 1is cleared. Position
records shall be linked to transaction
records in a manner that permits iden-
tification of the transactions that es-
tablished the position.

(3) Records of transactions executed on
a swap erecution facility or designated
contract market or cleared by a deriva-
tives clearing organization. Records of
each transaction executed on a swap
execution facility or designated con-
tract market or cleared by a deriva-
tives clearing organization maintained
in compliance with the Act and Com-
mission regulations.

(b) Business records. Each swap dealer
and major swap participant shall keep
full, complete, and systematic records
of all activities related to its business

agreement

§23.201

as a swap dealer or major swap partici-
pant, including but not limited to:

(1) Governance. (i) Minutes of meet-
ings of the governing body and relevant
committee minutes, including hand-
outs and presentation materials;

(ii) Organizational charts for its gov-
erning body and relevant committees,
business trading unit, clearing unit,
risk management unit, and all other
relevant units or divisions;

(iii) Biographies or resumes of man-
agers, senior supervisors, officers, and
directors;

(iv) Job descriptions for manager,
senior supervisor, officer, and director
positions, including job responsibilities
and scope of authority;

(v) Internal and external audit, risk
management, compliance, and consult-
ant reports (including management re-
sponses); and

(vi) Business and strategic plans for
the business trading unit.

(2) Financial records. (i) Records re-
flecting all assets and liabilities, in-
come and expenses, and capital ac-
counts as required by the Act and Com-
mission regulations; and

(ii) All other financial records re-
quired to be kept under the Act and
Commission regulations.

(3) Complaints. (i) A record of each
complaint received by the swap dealer
or major swap participant concerning
any partner, member, officer, em-
ployee, or agent. The record shall in-
clude the complainant’s name, address,
and account number; the date the com-
plaint was received; the name of all
persons identified in the complaint; a
description of the nature of the com-
plaint; the disposition of the com-
plaint, and the date the complaint was
resolved.

(ii) A record indicating that each
counterparty of the swap dealer or
major swap participant has been pro-
vided with a notice containing the
physical address, email or other widely
available electronic address, and tele-
phone number of the department of the
swap dealer or major swap participant
to which any complaints may be di-
rected.

(4) Marketing and sales materials. All
marketing and sales presentations, ad-
vertisements, literature, and commu-
nications, and a record documenting
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that the swap dealer or major swap
participant has complied with, or
adopted policies and procedures reason-
ably designed to establish compliance
with, all applicable Federal require-
ments, Commission regulations, and
the rules of any self-regulatory organi-
zation of which the swap dealer or
major swap participant is a member.

(c) Records of data reported to a swap
data repository. With respect to each
swap, each swap dealer and major swap
participant shall identify, retain, and
produce for inspection all information
and data required to be reported in ac-
cordance with part 45 of this chapter,
along with a record of the date and
time the swap dealer or major swap
participant made the report.

(d) Records of real-time reporting data.
Each swap dealer and major swap par-
ticipant shall identify, retain, and
produce for inspection all information
and data required to be reported in ac-
cordance with part 43 of this chapter,
along with a record of the date and
time the swap dealer or major swap
participant made the report.

§23.202 Daily trading records.

(a) Daily trading records for swaps.
Each swap dealer and major swap par-
ticipant shall make and Kkeep daily
trading records of all swaps it executes,
including all documents on which
transaction information is originally
recorded. Each swap dealer and major
swap participant shall ensure that its
records include all information nec-
essary to conduct a comprehensive and
accurate trade reconstruction for each
swap. Each swap dealer and major swap
participant shall maintain each trans-
action record in a manner identifiable
and searchable by transaction and
counterparty.

(1) Pre-erecution trade information.
Each swap dealer and major swap par-
ticipant shall make and keep pre-exe-
cution trade information, including, at
a minimum, records of all oral and
written communications provided or
received concerning quotes, solicita-
tions, bids, offers, instructions, trad-
ing, and prices, that lead to the execu-
tion of a swap, whether communicated
by telephone, voicemail, facsimile, in-
stant messaging, chat rooms, elec-
tronic mail, mobile device, or other

17 CFR Ch. | (4-1-21 Edition)

digital or electronic media. Such
records shall include, but are not lim-
ited to:

(i) Reliable timing data for the initi-
ation of the trade that would permit
complete and accurate trade recon-
struction; and

(ii) A record of the date and time, to
the nearest minute, using Coordinated
Universal Time (UTC), by timestamp
or other timing device, for each
quotation provided to, or received
from, the counterparty prior to execu-
tion.

(2) Execution trade information. Each
swap dealer and major swap partici-
pant shall make and keep trade execu-
tion records, including:

(i) All terms of each swap, including
all terms regarding payment or settle-
ment instructions, initial and vari-
ation margin requirements, option pre-
miums, payment dates, and any other
cash flows;

(ii) The trade ticket for each swap
(which, together with the time of exe-
cution of each swap, shall be imme-
diately recorded electronically for fur-
ther processing);

(iii) The unique swap identifier, as
required by §45.4(a), for each swap;

(iv) A record of the date and time of
execution of each swap, to the nearest
minute, using Coordinated Universal
Time (UTC), by timestamp or other
timing device;

(v) The name of the counterparty
with which each such swap was exe-
cuted, including its unique
counterparty identifier, as required by
§45.4(b);

(vi) The date and title of the agree-
ment to which each swap is subject, in-
cluding but not limited to, any swap
trading relationship documentation
and credit support arrangements;

(vii) The product name of each swap,
including its unique product identifier,
as required by §45.4(c);

(viii) The price at which the swap
was executed;

(ix) Fees or commissions and other
expenses, identified by transaction; and

(x) Any other information relevant to
the swap.

(3) Post-execution trade information.
Each swap dealer and major swap par-
ticipant shall make and keep records of
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post-execution trade information con-
taining an itemized record of all rel-
evant post-trade processing and events.

(i) Records of post-trade processing
and events shall include all of the fol-
lowing, as applicable:

(A) Confirmation;

(B) Termination;

(C) Novation;

(D) Amendment;

(E) Assignment;

(F) Netting;

(G) Compression;

(H) Reconciliation;

(I) Valuation;

(J) Margining;

(K) Collateralization; and

(L) Central clearing.

(ii) Each swap dealer and major swap
participant shall make and keep a
record of all swap confirmations, along
with the date and time, to the nearest
minute, using Coordinated Universal
Time (UTC), by timestamp or other
timing device; and

(iii) Bach swap dealer and major swap
participant shall make and Kkeep a
record of each swap portfolio reconcili-
ation, including the number of port-
folio reconciliation discrepancies and
the number of swap valuation disputes
(including the time-to-resolution of
each valuation dispute and the age of
outstanding valuation disputes, cat-
egorized by transaction and
counterparty);

(iv) Each swap dealer and major swap
participant shall make and keep a
record of each swap portfolio compres-
sion exercise in which it participates,
including the dates of the compression,
the swaps included in the compression,
the identity of the counterparties par-
ticipating in the exercise, the results of
the compression, and the name of the
third-party entity performing the com-
pression, if any; and

(v) Bach swap dealer and major swap
participant shall make and Kkeep a
record of each swap that it centrally
clears, categorized by transaction and
counterparty.

(4) Ledgers. Each swap dealer and
major swap participant shall make and
keep ledgers (or other records) reflect-
ing the following:

(i) Payments and interest received;

(ii) Moneys borrowed and moneys
loaned;

§23.202

(iii) The daily calculation of the
value of each outstanding swap;

(iv) The daily calculation of current
and potential future exposure for each
counterparty;

(v) The daily calculation of initial
margin to be posted by the swap dealer
or major swap participant for each
counterparty and the daily calculation
of initial margin to be posted by each
counterparty;

(vi) The daily calculation of vari-
ation margin payable to or receivable
from each counterparty;

(vii) The daily calculation of the
value of all collateral, before and after
haircuts, held by or posted by the swap
dealer or major swap participant;

(viii) All transfers of collateral, in-
cluding any substitutions of collateral,
identifying in sufficient detail the
amounts and types of collateral trans-
ferred; and

(ix) All charges against and credits to
each counterparty’s account, including
funds deposited, withdrawn, or trans-
ferred, and charges or credits resulting
from losses or gains on transactions.

(b) Daily trading records for related
cash and forward transactions. BEach
swap dealer and major swap partici-
pant shall make and keep daily trading
records of all related cash or forward
transactions it executes, including all
documents on which the related cash
or forward transaction information is
originally recorded. Each swap dealer
and major swap participant shall en-
sure that its records include all infor-
mation necessary to conduct a com-
prehensive and accurate trade recon-
struction for each related cash or for-
ward transaction. Hach swap dealer
and major swap participant shall main-
tain each transaction record in a man-
ner identifiable and searchable by
transaction and by counterparty. Such
records shall include, but are not lim-
ited to:

(1) A record of all oral and written
communications provided or received
concerning quotes, solicitations, bids,
offers, instructions, trading, and
prices, that lead to the conclusion of a
related cash or forward transaction,
whether communicated by telephone,
voicemail, facsimile, instant mes-
saging, chat rooms, electronic mail,
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mobile device, or other digital or elec-
tronic media;

(2) Reliable timing data for the initi-
ation of the transaction that would
permit complete and accurate trade re-
construction;

(3) A record of the date and time, to
the nearest minute, using Coordinated
Universal Time (UTC), by timestamp
or other timing device, for each
quotation provided to, or received
from, the counterparty prior to execu-
tion;

(4) A record of the date and time of
execution of each related cash or for-
ward transaction, to the nearest
minute, using Coordinated Universal
Time (UTC), by timestamp or other
timing device;

(5) All terms of each related cash or
forward transaction;

(6) The price at which the related
cash or forward transaction was exe-
cuted; and

(7) A record of the daily calculation
of the value of the related cash or for-
ward transaction and any other rel-
evant financial information.

§23.203 Records; retention and inspec-
tion.

(a) Location of records—(1) Records. All
records required to be kept by a swap
dealer or major swap participant by
the Act and by Commission regulations
shall be kept at the principal place of
business of the swap dealer or major
swap participant or such other prin-
cipal office as shall be designated by
the swap dealer or major swap partici-
pant. If the principal place of business
is outside of the United States, its ter-
ritories or possessions, then upon the
request of a Commission representa-
tive, the swap dealer or major swap
participant must provide such records
as requested at the place in the United
States, its territories, or possessions
designated by the representative with-
in 72 hours after receiving the request.

(2) Contact information. Each swap
dealer and major swap participant
shall maintain for each of its offices a
listing, by name or title, of each person
at that office who, without delay, can
explain the types of records the swap
dealer or major swap participant main-
tains at that office and the information
contained in those records.
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(b) Record retention. (1) The records
required to be maintained by this chap-
ter shall be maintained in accordance
with the provisions of §1.31 of this
chapter, except as provided in para-
graph (b)(3) of this section. All such
records shall be open to inspection by
any representative of the Commission,
the United States Department of Jus-
tice, or any applicable prudential regu-
lator. Records relating to swaps de-
fined in section 1a(47)(A)(v) shall be
open to inspection by any representa-
tive of the Commission, the United
States Department of Justice, the Se-
curities and Exchange Commission, or
any applicable prudential regulator.

(2) [Reserved]

(3) Records of any swap data reported
in accordance with part 45 of this chap-
ter shall be maintained in accordance
with the requirements of §45.2 of this
chapter.

[77 FR 20202, Apr. 3, 2012, as amended at 82
FR 24487, May 30, 2017]

§23.204 Reports to swap data reposi-
tories.

(a) Reporting of swap transaction data
to swap data repositories. Each swap
dealer and major swap participant
shall report all information and data in
accordance with part 45 of this chapter.

(b) Electronic reporting of swap trans-
action data. Each swap dealer and
major swap participant shall have the
electronic systems and procedures nec-
essary to transmit electronically all
information and data required to be re-
ported in accordance with part 45 of
this chapter.

§23.205

(a) Real-time public reporting of swap
transaction and pricing data. Each swap
dealer and major swap participant
shall report all information and swap
transaction and pricing data required
to be reported in accordance with the
real-time public recording require-
ments in part 43 of this chapter.

(b) Electronic reporting of swap trans-
action data. BEach swap dealer and
major swap participant shall have the
electronic systems and procedures nec-
essary to transmit electronically all
information and data required to be re-
ported in accordance with part 43 of
this chapter.

Real-time public reporting.
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§23.206 Delegation of authority to the
Director of the Division of Swap
Dealer and Intermediary Oversight
to establish an alternative compli-
ance schedule to comply with daily
trading records.

(a) The Commission hereby delegates
to the Director of the Division of Swap
Dealer and Intermediary Oversight or
such other employee or employees as
the Director may designate from time
to time, the authority to establish an
alternative compliance schedule for re-
quirements of §23.202 that are found to
be technologically or economically im-
practicable for an affected swap dealer
or major swap participant that seeks,
in good faith, to comply with the re-
quirements of §23.202 within a reason-
able time period beyond the date on
which compliance by such swap dealer
or major swap participant is otherwise
required.

(b) A request for an alternative com-
pliance schedule under this section
shall be acted upon by the Director of
the Division of Swap Dealer and Inter-
mediary Oversight within 30 days from
the time such a request is received, or
it shall be deemed approved.

(c) Relief granted under this section
shall not cause a registrant to be out of
compliance or deemed in violation of
any registration requirements.

(d) Notwithstanding any other provi-
sion of this section, in any case in
which a Commission employee dele-
gated authority under this section be-
lieves it appropriate, he or she may
submit to the Commission for its con-
sideration the question of whether an
alternative compliance schedule should
be established. Nothing in this section
shall be deemed to prohibit the Com-
mission, at its election, from exer-
cising the authority delegated in this
section.

Subpart H—Business Conduct
Standards for Swap Dealers
and Major Swap Participants
Dedling With Counterparties,
Including Special Entities

SOURCE: 77 FR 9822, Feb. 17, 2012, unless
otherwise noted.

§23.401

§23.400 Scope.

The sections of this subpart shall
apply to swap dealers and, unless oth-
erwise indicated, major swap partici-
pants. These rules are not intended to
limit or restrict the applicability of
other provisions of the Act and rules
and regulations thereunder, or other
applicable laws, rules and regulations.
The provisions of this subpart shall
apply in connection with transactions
in swaps as well as in connection with
swaps that are offered but not entered
into.

§23.401 Definitions.

(a) Counterparty. The term
“‘counterparty,” as appropriate in this
subpart, includes any person who is a
prospective counterparty to a swap.

(b) Major swap participant. The term
“major swap participant” means any
person defined in Section 1a(33) of the
Act and §1.3 of this chapter and, as ap-
propriate in this subpart, any person
acting for or on behalf of a major swap
participant, including an associated
person defined in Section la(4) of the
Act.

(c) Special Entity. The term ‘‘Special
Entity” means:

(1) A Federal agency;

(2) A State, State agency, city, coun-
ty, municipality, other political sub-
division of a State, or any instrumen-
tality, department, or a corporation of
or established by a State or political
subdivision of a State;

(3) Any employee benefit plan subject
to Title I of the Employee Retirement
Income Security Act of 1974 (29 U.S.C.
1002);

(4) Any governmental plan, as defined
in Section 3 of the Employee Retire-
ment Income Security Act of 1974 (29
U.S.C. 1002);

(5) Any endowment, including an en-
dowment that is an organization de-
scribed in Section 501(c)(3) of the Inter-
nal Revenue Code of 1986 (26 U.S.C.
501(c)(3)); or

(6) Any employee benefit plan defined
in Section 3 of the Employee Retire-
ment Income Security Act of 1974 (29
U.S.C. 1002), not otherwise defined as a
Special Entity, that elects to be a Spe-
cial Entity by notifying a swap dealer
or major swap participant of its elec-
tion prior to entering into a swap with
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the particular swap dealer or major
swap participant.

(d) Swap dealer. The term ‘‘swap deal-
er’” means any person defined in Sec-
tion l1a(49) of the Act and §1.3 of this
chapter and, as appropriate in this sub-
part, any person acting for or on behalf
of a swap dealer, including an associ-
ated person defined in Section 1a(4) of
the Act.

§23.402

(a) Policies and procedures to ensure
compliance and prevent evasion. (1) Swap
dealers and major swap participants
shall have written policies and proce-
dures reasonably designed to:

(i) Ensure compliance with the re-
quirements of this subpart; and

(ii) Prevent a swap dealer or major
swap participant from evading or par-
ticipating in or facilitating an evasion
of any provision of the Act or any regu-
lation promulgated thereunder.

(2) Swap dealers and major swap par-
ticipants shall implement and monitor
compliance with such policies and pro-
cedures as part of their supervision and
risk management requirements speci-
fied in subpart J of this part.

(b) Know your counterparty. KEach
swap dealer shall implement policies
and procedures reasonably designed to
obtain and retain a record of the essen-
tial facts concerning each counterparty
whose identity is known to the swap
dealer prior to the execution of the
transaction that are necessary for con-
ducting business with such
counterparty. For purposes of this sec-
tion, the essential facts concerning a
counterparty are:

(1) Facts required to comply with ap-
plicable laws, regulations and rules;

(2) Facts required to implement the
swap dealer’s credit and operational
risk management policies in connec-
tion with transactions entered into
with such counterparty; and

(3) Information regarding the author-
ity of any person acting for such
counterparty.

(¢) True name and owner. BEach swap
dealer or major swap participant shall
obtain and retain a record which shall
show the true name and address of each
counterparty whose identity is known
to the swap dealer or major swap par-
ticipant prior to the execution of the

General provisions.
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transaction, the principal occupation
or business of such counterparty as
well as the name and address of any
other person guaranteeing the perform-
ance of such counterparty and any per-
son exercising any control with respect
to the positions of such counterparty.

(d) Reasonable reliance on representa-
tions. A swap dealer or major swap par-
ticipant may rely on the written rep-
resentations of a counterparty to sat-
isfy its due diligence requirements
under this subpart, unless it has infor-
mation that would cause a reasonable
person to question the accuracy of the
representation. If agreed to by the
counterparties, such representations
may be contained in counterparty rela-
tionship documentation and may sat-
isfy the relevant requirements of this
subpart for subsequent swaps offered to
or entered into with a counterparty,
provided however, that such
counterparty undertakes to timely up-
date any material changes to the rep-
resentations.

(e) Manner of disclosure. A swap deal-
er or major swap participant may pro-
vide the information required by this
subpart by any reliable means agreed
to in writing by the counterparty; pro-
vided however, for transactions initi-
ated on a designated contract market
or swap execution facility, written
agreement by the counterparty regard-
ing the reliable means of disclosure is
not required.

(f) Disclosures in a standard format. If
agreed to by a counterparty, the disclo-
sure of material information that is ap-
plicable to multiple swaps between a
swap dealer or major swap participant
and a counterparty may be made in
counterparty relationship documenta-
tion or other written agreement be-
tween the counterparties.

(g8) Record retention. Swap dealers and
major swap participants shall create a
record of their compliance with the re-
quirements of this subpart and shall re-
tain records in accordance with sub-
part F of this part and §1.31 of this
chapter and make them available to
applicable prudential regulators upon
request.
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§§23.403-23.409 [Reserved]

§23.410 Prohibition on fraud, manipu-
lation, and other abusive practices.

(a) It shall be unlawful for a swap
dealer or major swap participant—

(1) To employ any device, scheme, or
artifice to defraud any Special Entity
or prospective customer who is a Spe-
cial Entity;

(2) To engage in any transaction,
practice, or course of business that op-
erates as a fraud or deceit on any Spe-
cial Entity or prospective customer
who is a Special Entity; or

(3) To engage in any act, practice, or
course of business that is fraudulent,
deceptive, or manipulative.

(b) Affirmative defense. It shall be an
affirmative defense to an alleged viola-
tion of paragraph (a)(2) or (3) of this
section for failure to comply with any
requirement in this subpart if a swap
dealer or major swap participant estab-
lishes that the swap dealer or major
swap participant:

(1) Did not act intentionally or reck-
lessly in connection with such alleged
violation; and

(2) Complied in good faith with writ-
ten policies and procedures reasonably
designed to meet the particular re-
quirement that is the basis for the al-
leged violation.

(c) Confidential treatment of
counterparty information. (1) It shall be
unlawful for any swap dealer or major
swap participant to:

(i) Disclose to any other person any
material confidential information pro-
vided by or on behalf of a counterparty
to the swap dealer or major swap par-
ticipant; or

(ii) Use for its own purposes in any
way that would tend to be materially
adverse to the interests of a
counterparty, any material confiden-
tial information provided by or on be-
half of a counterparty to the swap deal-
er or major swap participant.

(2) Notwithstanding paragraph (c)(1)
of this section, a swap dealer or major
swap participant may disclose or use
material confidential information pro-
vided by or on behalf of a counterparty
to the swap dealer or major swap par-
ticipant if such disclosure or use is au-
thorized in writing by the
counterparty, or is necessary:

§23.430

(i) For the effective execution of any
swap for or with the counterparty;

(ii) To hedge or mitigate any expo-
sure created by such swap; or

(iii) To comply with a request of the
Commission, Department of Justice,
any self-regulatory organization des-
ignated by the Commission, or an ap-
plicable prudential regulator, or is oth-
erwise required by law.

(3) Each swap dealer or major swap
participant shall implement written
policies and procedures reasonably de-
signed to protect material confidential
information provided by or on behalf of
a counterparty from disclosure and use
in violation of this section by any per-
son acting for or on behalf of the swap
dealer or major swap participant.

§§23.411-23.429 [Reserved]

§23.430 Verification of counterparty
eligibility.

(a) Eligibility. A swap dealer or major
swap participant shall verify that a
counterparty meets the eligibility
standards for an eligible contract par-
ticipant, as defined in Section 1a(18) of
the Act and §1.3 of this chapter, before
offering to enter into or entering into a
swap with that counterparty.

(b) Special Entity. In verifying the eli-
gibility of a counterparty pursuant to
paragraph (a) of this section, a swap
dealer or major swap participant shall
also verify whether the counterparty is
a Special Entity.

(c) Special Entity election. In verifying
the eligibility of a counterparty pursu-
ant to paragraph (a) of this section, a
swap dealer or major swap participant
shall verify whether a counterparty is
eligible to elect to be a Special Entity
under §23.401(c)(6) and, if so, notify
such counterparty of its right to make
such an election.

(d) Safe harbor. A swap dealer or
major swap participant may rely on
written representations of a
counterparty to satisfy the require-
ments of this section as provided in
§23.402(d). A swap dealer or major swap
participant will have a reasonable basis
to rely on such written representations
for purposes of the requirements in
paragraphs (a) and (b) of this section if
the counterparty specifies in such rep-
resentations the provision(s) of Section
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1a(18) of the Act or paragraph(s) of §1.3
of this chapter that describe its status
as an eligible contract participant and,
in the case of a Special Entity, the
paragraph(s) of the Special Entity defi-
nition in §23.401(c) that define its sta-
tus as a Special Entity.

(e) This section shall not apply with
respect to:

(1) A transaction that is initiated on
a designated contract market; or

(2) A transaction initiated on a swap
execution facility, if the swap dealer or
major swap participant does not know
the identity of the counterparty to the
transaction prior to execution.

§23.431 Disclosures of material infor-
mation.

(a) At a reasonably sufficient time
prior to entering into a swap, a swap
dealer or major swap participant shall
disclose to any counterparty to the
swap (other than a swap dealer, major
swap participant, security-based swap
dealer, or major security-based swap
participant) material information con-
cerning the swap in a manner reason-
ably designed to allow the
counterparty to assess:

(1) The material risks of the par-
ticular swap, which may include mar-
ket, credit, liquidity, foreign currency,
legal, operational, and any other appli-
cable risks;

(2) The material characteristics of
the particular swap, which shall in-
clude the material economic terms of
the swap, the terms relating to the op-
eration of the swap, and the rights and
obligations of the parties during the
term of the swap; and

(3) The material incentives and con-
flicts of interest that the swap dealer
or major swap participant may have in
connection with a particular swap,
which shall include:

(1) With respect to disclosure of the
price of the swap, the price of the swap
and the mid-market mark of the swap
as set forth in paragraph (d)(2) of this
section; and

(ii) Any compensation or other incen-
tive from any source other than the
counterparty that the swap dealer or
major swap participant may receive in
connection with the swap.

(b) Scenario Analysis. Prior to enter-
ing into a swap with a counterparty
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(other than a swap dealer, major swap
participant, security-based swap deal-
er, or major security-based swap par-
ticipant) that is not made available for
trading, as provided in Section 2(h)(8)
of the Act, on a designated contract
market or swap execution facility, a
swap dealer shall:

(1) Notify the counterparty that it
can request and consult on the design
of a scenario analysis to allow the
counterparty to assess its potential ex-
posure in connection with the swap;

(2) Upon request of the counterparty,
provide a scenario analysis, which is
designed in consultation with the
counterparty and done over a range of
assumptions, including severe downside
stress scenarios that would result in a
significant loss;

(3) Disclose all material assumptions
and explain the calculation methodolo-
gies used to perform any requested sce-
nario analysis; provided however, that
the swap dealer is not required to dis-
close confidential, proprietary infor-
mation about any model it may use to
prepare the scenario analysis; and

(4) In designing any requested sce-
nario analysis, consider any relevant
analyses that the swap dealer under-
takes for its own risk management
purposes, including analyses performed
as part of its ‘“New Product Policy”’
specified in §23.600(c)(3).

(c) Paragraphs (a) and (b) of this sec-
tion shall not apply with respect to a
transaction that is:

(1) Initiated on a designated contract
market or a swap execution facility;
and

(2) One in which the swap dealer or
major swap participant does not know
the identity of the counterparty to the
transaction prior to execution.

(d) Daily mark. A swap dealer or
major swap participant shall:

(1) For cleared swaps, notify a
counterparty (other than a swap deal-
er, major swap participant, security-
based swap dealer, or major security-
based swap participant) of the counter-
party’s right to receive, upon request,
the daily mark from the appropriate
derivatives clearing organization.

(2) For uncleared swaps, provide the
counterparty (other than a swap deal-
er, major swap participant, security-
based swap dealer, or major security-
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based swap participant) with a daily
mark, which shall be the mid-market
mark of the swap. The mid-market
mark of the swap shall not include

amounts for profit, credit reserve,
hedging, funding, liquidity, or any
other costs or adjustments. The daily
mark shall be provided to the

counterparty during the term of the
swap as of the close of business or such
other time as the parties agree in writ-
ing.

(3) For uncleared swaps, disclose to
the counterparty:

(i) The methodology and assumptions
used to prepare the daily mark and any
material changes during the term of
the swap; provided however, that the
swap dealer or major swap participant
is not required to disclose to the
counterparty confidential, proprietary
information about any model it may
use to prepare the daily mark; and

(ii) Additional information con-
cerning the daily mark to ensure a fair
and balanced communication, includ-
ing, as appropriate, that:

(A) The daily mark may not nec-
essarily be a price at which either the
counterparty or the swap dealer or
major swap participant would agree to
replace or terminate the swap;

(B) Depending upon the agreement of
the parties, calls for margin may be
based on considerations other than the
daily mark provided to the
counterparty; and

(C) The daily mark may not nec-
essarily be the value of the swap that
is marked on the books of the swap
dealer or major swap participant.

§23.432

(a) For swaps required to be cleared—
right to select derivatives clearing organi-
cation. A swap dealer or major swap
participant shall notify any
counterparty (other than a swap deal-
er, major swap participant, securities-
based swap dealer, or major securities-
based swap participant) with which it
entered into a swap that is subject to
mandatory clearing under Section 2(h)
of the Act, that the counterparty has
the sole right to select the derivatives
clearing organization at which the
swap will be cleared.

(b) For swaps not required to be
cleared—right to clearing. A swap dealer

Clearing disclosures.

§23.434

or major swap participant shall notify
any counterparty (other than a swap
dealer, major swap participant, securi-
ties-based swap dealer, or major securi-
ties-based swap ©participant) with
which it entered into a swap that is not
subject to the mandatory clearing re-
quirements under Section 2(h) of the
Act that the counterparty:

(1) May elect to require clearing of
the swap; and

(2) Shall have the sole right to select
the derivatives clearing organization
at which the swap will be cleared.

§23.433 Communications—fair dealing.

With respect to any communication
between a swap dealer or major swap
participant and any counterparty, the
swap dealer or major swap participant
shall communicate in a fair and bal-
anced manner based on principles of
fair dealing and good faith.

§23.434 Recommendations to counter-
parties—institutional suitability.

(a) A swap dealer that recommends a
swap or trading strategy involving a
swap to a counterparty, other than a
swap dealer, major swap participant,
security-based swap dealer, or major
security-based swap participant, must:

(1) Undertake reasonable diligence to
understand the potential risks and re-
wards associated with the rec-
ommended swap or trading strategy in-
volving a swap; and

(2) Have a reasonable basis to believe
that the recommended swap or trading
strategy involving a swap is suitable
for the counterparty. To establish a
reasonable basis for a recommendation,
a swap dealer must have or obtain in-
formation about the counterparty, in-
cluding the counterparty’s investment
profile, trading objectives, and ability
to absorb potential losses associated
with the recommended swap or trading
strategy involving a swap.

(b) Safe harbor. A swap dealer may
fulfill its obligations under paragraph
(a)(2) of this section with respect to a
particular counterparty if:

(1) The swap dealer reasonably deter-
mines that the counterparty, or an
agent to which the counterparty has
delegated decision-making authority,
is capable of independently evaluating
investment risks with regard to the
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relevant swap or trading strategy in-
volving a swap;

(2) The counterparty or its agent rep-
resents in writing that it is exercising
independent judgment in evaluating
the recommendations of the swap deal-
er with regard to the relevant swap or
trading strategy involving a swap;

(3) The swap dealer discloses in writ-
ing that it is acting in its capacity as
a counterparty and is not undertaking
to assess the suitability of the swap or
trading strategy involving a swap for
the counterparty; and

(4) In the case of a counterparty that
is a Special Entity, the swap dealer
complies with §23.440 where the rec-
ommendation would cause the swap
dealer to act as an advisor to a Special
Entity within the meaning of
§23.440(a).

(c) A swap dealer will satisfy the re-
quirements of paragraph (b)(1) of this
section if it receives written represen-
tations, as provided in §23.402(d), that:

(1) In the case of a counterparty that
is not a Special Entity, the
counterparty has complied in good
faith with written policies and proce-
dures that are reasonably designed to
ensure that the persons responsible for
evaluating the recommendation and
making trading decisions on behalf of
the counterparty are capable of doing
S0; or

(2) In the case of a counterparty that
is a Special Entity, satisfy the terms of
the safe harbor in §23.450(d).

§§23.435-23.439 [Reserved]

§23.440 Requirements for swap deal-
ers acting as advisors to Special En-
tities.

(a) Acts as an advisor to a Special Enti-
ty. For purposes of this section, a swap
dealer ‘‘acts as an advisor to a Special
Entity” when the swap dealer rec-
ommends a swap or trading strategy
involving a swap that is tailored to the
particular needs or characteristics of
the Special Entity.

(b) Safe harbors. A swap dealer will
not ‘‘act as an advisor to a Special En-
tity”’ within the meaning of paragraph
(a) of this section if:

(1) With respect to a Special Entity
that is an employee benefit plan as de-
fined in §23.401(c)(3):
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(i) The Special Entity represents in
writing that it has a fiduciary as de-
fined in Section 3 of the Employee Re-
tirement Income Security Act of 1974
(29 U.S.C. 1002) that is responsible for
representing the Special Entity in con-
nection with the swap transaction;

(ii) The fiduciary represents in writ-
ing that it will not rely on rec-
ommendations provided by the swap
dealer; and

(iii) The Special Entity represents in
writing:

(A) That it will comply in good faith
with written policies and procedures
reasonably designed to ensure that any
recommendation the Special Entity re-
ceives from the swap dealer materially
affecting a swap transaction is evalu-
ated by a fiduciary before the trans-
action occurs; or

(B) That any recommendation the
Special Entity receives from the swap
dealer materially affecting a swap
transaction will be evaluated by a fidu-
ciary before that transaction occurs; or
(2) With respect to any Special Enti-
ty:

(i) The swap dealer does not express
an opinion as to whether the Special
Entity should enter into a rec-
ommended swap or trading strategy in-
volving a swap that is tailored to the
particular needs or characteristics of
the Special Entity;

(ii) The Special Entity represents in
writing that:

(A) The Special Entity will not rely
on recommendations provided by the
swap dealer; and

(B) The Special Entity will rely on
advice from a qualified independent
representative within the meaning of
§23.450; and

(iii) The swap dealer discloses to the
Special Entity that it is not under-
taking to act in the best interests of
the Special Entity as otherwise re-
quired by this section.

(c) A swap dealer that acts as an ad-
visor to a Special Entity shall comply
with the following requirements:

(1) Duty. Any swap dealer that acts as
an advisor to a Special Entity shall
have a duty to make a reasonable de-
termination that any swap or trading
strategy involving a swap rec-
ommended by the swap dealer is in the
best interests of the Special Entity.
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(2) Reasonable efforts. Any swap dealer
that acts as an advisor to a Special En-
tity shall make reasonable efforts to
obtain such information as is necessary
to make a reasonable determination
that any swap or trading strategy in-
volving a swap recommended by the
swap dealer is in the best interests of
the Special Entity, including informa-
tion relating to:

(i) The financial status of the Special
Entity, as well as the Special Entity’s
future funding needs;

(ii) The tax status of the Special En-
tity;

(iii) The hedging, investment, financ-
ing, or other objectives of the Special
Entity;

(iv) The experience of the Special En-
tity with respect to entering into
swaps, generally, and swaps of the type
and complexity being recommended;

(v) Whether the Special Entity has
the financial capability to withstand
changes in market conditions during
the term of the swap; and

(vi) Such other information as is rel-
evant to the particular facts and cir-
cumstances of the Special Entity, mar-
ket conditions, and the type of swap or
trading strategy involving a swap
being recommended.

(d) Reasonable reliance on representa-
tions of the Special Entity. As provided
in §23.402(d), the swap dealer may rely
on written representations of the Spe-
cial Entity to satisfy its requirement
in paragraph (c)(2) of this section to
make ‘‘reasonable efforts” to obtain
necessary information.

§§23.441-23.449 [Reserved]

§23.450 Requirements for swap deal-
ers and major swap participants
acting as counterparties to Special
Entities.

(a) Definitions. For purposes of this
section:

(1) The term ‘‘principal relationship”
means where a swap dealer or major
swap participant is a principal of the
representative of a Special Entity or
the representative of a Special Entity
is a principal of the swap dealer or
major swap participant. The term
“principal’” means any person listed in
§3.1(a)(1) through(3) of this chapter.

(2) The term ‘‘statutory disqualifica-
tion”” means grounds for refusal to reg-
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ister or to revoke, condition, or re-
strict the registration of any reg-
istrant or applicant for registration as
set forth in Sections 8a(2) and 8a(3) of
the Act.

(b)(1) Any swap dealer or major swap
participant that offers to enter or en-
ters into a swap with a Special Entity,
other than a Special Entity defined in
§23.401(c)(3), shall have a reasonable
basis to believe that the Special Entity
has a representative that:

(i) Has sufficient knowledge to evalu-
ate the transaction and risks;

(ii) Is not subject to a statutory dis-
qualification;

(iii) Is independent of the swap dealer
or major swap participant;

(iv) Undertakes a duty to act in the
best interests of the Special Entity it
represents;

(v) Makes appropriate and timely dis-
closures to the Special Entity;

(vi) Evaluates, consistent with any
guidelines provided by the Special En-
tity, fair pricing and the appropriate-
ness of the swap; and

(vii) In the case of a Special Entity
as defined in §23.401(c)(2) or (4), is sub-
ject to restrictions on certain political
contributions imposed by the Commis-
sion, the Securities and Exchange Com-
mission, or a self-regulatory organiza-
tion subject to the jurisdiction of the
Commission or the Securities and Ex-
change Commission; provided however,
that this paragraph (b)(1)(vii) of this
section shall not apply if the represent-
ative is an employee of the Special En-
tity.

(2) Any swap dealer or major swap
participant that offers to enter or en-
ters into a swap with a Special Entity
as defined in §23.401(c)(3) shall have a
reasonable basis to believe that the
Special Entity has a representative
that is a fiduciary as defined in Section
3 of the Employee Retirement Income
Security Act of 1974 (29 U.S.C. 1002).

(c) Independent. For purposes of para-
graph (b)(1)(iii) of this section, a rep-
resentative of a Special Entity will be
deemed to be independent of the swap
dealer or major swap participant if:

(1) The representative is not and,
within one year of representing the
Special Entity in connection with the
swap, was not an associated person of
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the swap dealer or major swap partici-
pant within the meaning of Section
la(4) of the Act;

(2) There is no principal relationship
between the representative of the Spe-
cial Entity and the swap dealer or
major swap participant;

(3) The representative:

(i) Provides timely and effective dis-
closures to the Special Entity of all
material conflicts of interest that
could reasonably affect the judgment
or decision making of the representa-
tive with respect to its obligations to
the Special Entity; and

(ii) Complies with policies and proce-
dures reasonably designed to manage
and mitigate such material conflicts of
interest;

(4) The representative is not directly
or indirectly, through one or more per-
sons, controlled by, in control of, or
under common control with the swap
dealer or major swap participant; and

(5) The swap dealer or major swap
participant did not refer, recommend,
or introduce the representative to the
Special Entity within one year of the
representative’s representation of the
Special Entity in connection with the
swap.

(d) Safe harbor. (1) A swap dealer or
major swap Dparticipant shall be
deemed to have a reasonable basis to
believe that the Special Entity, other
than a Special Entity defined in
§23.401(c)(3), has a representative that
satisfies the applicable requirements of
paragraph (b)(1) of this section, pro-
vided that:

(i) The Special Entity represents in
writing to the swap dealer or major
swap participant that it has complied
in good faith with written policies and
procedures reasonably designed to en-
sure that it has selected a representa-
tive that satisfies the applicable re-
quirements of paragraph (b) of this sec-
tion, and that such policies and proce-
dures provide for ongoing monitoring
of the performance of such representa-
tive consistent with the requirements
of paragraph (b) of this section; and

(ii) The representative represents in
writing to the Special Entity and swap
dealer or major swap participant that
the representative:

(A) Has policies and procedures rea-
sonably designed to ensure that it sat-
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isfies the applicable requirements of
paragraph (b) of this section;

(B) Meets the independence test in
paragraph (c¢) of this section; and

(C) Is legally obligated to comply
with the applicable requirements of
paragraph (b) of this section by agree-
ment, condition of employment, law,
rule, regulation, or other enforceable
duty.

(2) A swap dealer or major swap par-
ticipant shall be deemed to have a rea-
sonable basis to believe that a Special
Entity defined in §23.401(c)(3) has a rep-
resentative that satisfies the applica-
ble requirements in paragraph (b)(2) of
this section, provided that the Special
Entity provides in writing to the swap
dealer or major swap participant the
representative’s name and contact in-
formation, and represents in writing
that the representative is a fiduciary
as defined in Section 3 of the Employee
Retirement Income Security Act of
1974 (29 U.S.C. 1002).

(e) Reasonable reliance on representa-
tions of the Special Entity. A swap dealer
or major swap participant may rely on
written representations of a Special
Entity and, as applicable under this
section, the Special Entity’s represent-
ative to satisfy any requirement of this
section as provided in §23.402(d).

(f) Chief compliance officer review. If a
swap dealer or major swap participant
initially determines that it does not
have a reasonable basis to believe that
the representative of a Special Entity
meets the criteria established in this
section, the swap dealer or major swap
participant shall make a written
record of the basis for such determina-
tion and submit such determination to
its chief compliance officer for review
to ensure that the swap dealer or major
swap participant has a substantial, un-
biased basis for the determination.

(g) Before the initiation of a swap, a
swap dealer or major swap participant
shall disclose to the Special Entity in
writing:

(1) The capacity in which it is acting
in connection with the swap; and

(2) If the swap dealer or major swap
participant engages in business with
the Special Entity in more than one
capacity, the swap dealer or major
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swap participant shall disclose the ma-
terial differences between such capac-
ities.

(h) This section shall not apply with
respect to a transaction that is:

(1) Initiated on a designated contract
market or swap execution facility; and

(2) One in which the swap dealer or
major swap participant does not know
the identity of the counterparty to the
transaction prior to execution.

§23.451 Political contributions by cer-
tain swap dealers.

(a) Definitions. For the purposes of
this section:

(1) The term ‘‘contribution” means
any gift, subscription, loan, advance,
or deposit of money or anything of
value made:

(i) For the purpose of influencing any
election for federal, state, or local of-
fice;

(ii) For payment of debt incurred in
connection with any such election; or

(iii) For transition or inaugural ex-
penses incurred by the successful can-
didate for federal, state, or local office.

(2) The term ‘‘covered associate”
means:

(i) Any general partner, managing
member, or executive officer, or other
person with a similar status or func-
tion;

(ii) Any employee who solicits a gov-
ernmental Special Entity for the swap
dealer and any person who supervises,
directly or indirectly, such employee;
and

(iii) Any political action committee
controlled by the swap dealer or by any
person described in paragraphs (a)(2)(i)
and (a)(2)(ii) of this section.

(3) The term ‘‘governmental Special
Entity” means any Special Entity de-
fined in §23.401(c)(2) or (4).

(4) The term ‘‘official’”’ of a govern-
mental Special Entity means any per-
son (including any election committee
for such person) who was, at the time
of the contribution, an incumbent, can-
didate, or successful candidate for elec-
tive office of a governmental Special
Entity, if the office:

(i) Is directly or indirectly respon-
sible for, or can influence the outcome
of, the selection of a swap dealer by a
governmental Special Entity; or
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(ii) Has authority to appoint any per-
son who is directly or indirectly re-
sponsible for, or can influence the out-
come of, the selection of a swap dealer
by a governmental Special Entity.

(5) The term ‘‘payment” means any
gift, subscription, loan, advance, or de-
posit of money or anything of value.

(6) The term ‘‘regulated person”
means:

(i) A person that is subject to restric-
tions on certain political contributions
imposed by the Commission, the Secu-
rities and Exchange Commission, or a
self-regulatory agency subject to the
jurisdiction of the Commission or the
Securities and Exchange Commission;

(ii) A general partner, managing
member, or executive officer of such
person, or other individual with a simi-
lar status or function; or

(iii) An employee of such person who
solicits a governmental Special Entity
for the swap dealer and any person who
supervises, directly or indirectly, such
employee.

(7) The term ‘‘solicit”” means a direct
or indirect communication by any per-
son with a governmental Special Enti-
ty for the purpose of obtaining or re-
taining an engagement related to a
swap.

(b) Prohibitions and exceptions. (1) As a
means reasonably designed to prevent
fraud, no swap dealer shall offer to
enter into or enter into a swap or a
trading strategy involving a swap with
a governmental Special Entity within
two years after any contribution to an
official of such governmental Special
Entity was made by the swap dealer or
by any covered associate of the swap
dealer; provided however, that:

(2) This prohibition does not apply:

(i) If the only contributions made by
the swap dealer to an official of such
governmental Special Entity were
made by a covered associate:

(A) To officials for whom the covered
associate was entitled to vote at the
time of the contributions, provided
that the contributions in the aggregate
do not exceed $350 to any one official
per election; or

(B) To officials for whom the covered
associate was not entitled to vote at
the time of the contributions, provided
that the contributions in the aggregate
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do not exceed $150 to any one official
per election;

(ii) To a swap dealer as a result of a
contribution made by a natural person
more than six months prior to becom-
ing a covered associate of the swap
dealer, provided that this exclusion
shall not apply if the natural person,
after becoming a covered associate, so-
licits the governmental Special Entity
on behalf of the swap dealer to offer to
enter into or to enter into a swap or
trading strategy involving a swap; or

(iii) To a swap that is:

(A) Initiated on a designated con-
tract market or swap execution facil-
ity; and

(B) One in which the swap dealer does
not know the identity of the
counterparty to the transaction prior
to execution.

(3) No swap dealer or any covered as-
sociate of the swap dealer shall:

(i) Provide or agree to provide, di-
rectly or indirectly, payment to any
person to solicit a governmental Spe-
cial Entity to offer to enter into, or to
enter into, a swap with that swap deal-
er unless such person is a regulated
person; or

(ii) Coordinate, or solicit any person
or political action committee to make,
any:

(A) Contribution to an official of a
governmental Special Entity with
which the swap dealer is offering to
enter into, or has entered into, a swap;
or

(B) Payment to a political party of a
state or locality with which the swap
dealer is offering to enter into or has
entered into a swap or a trading strat-
egy involving a swap.

(c) Circumvention of rule. No swap
dealer shall, directly or indirectly,
through or by any other person or
means, do any act that would result in
a violation of paragraph (b) of this sec-
tion.

(d) Requests for exemption. The Com-
mission, upon application, may condi-
tionally or unconditionally exempt a
swap dealer from the prohibition under
paragraph (b) of this section. In deter-
mining whether to grant an exemption,
the Commission will consider, among
other factors:

(1) Whether the exemption is nec-
essary or appropriate in the public in-
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terest and consistent with the protec-
tion of investors and the purposes of
the Act;

(2) Whether the swap dealer:

(i) Before the contribution resulting
in the prohibition was made, imple-
mented policies and procedures reason-
ably designed to prevent violations of
this section;

(ii) Prior to or at the time the con-
tribution which resulted in such prohi-
bition was made, had no actual knowl-
edge of the contribution; and

(iii) After learning of the contribu-
tion:

(A) Has taken all available steps to
cause the contributor involved in mak-
ing the contribution which resulted in
such prohibition to obtain a return of
the contribution; and

(B) Has taken such other remedial or
preventive measures as may be appro-
priate under the circumstances;

(3) Whether, at the time of the con-
tribution, the contributor was a cov-
ered associate or otherwise an em-
ployee of the swap dealer, or was seek-
ing such employment;

(4) The timing and amount of the
contribution which resulted in the pro-
hibition;

(6) The nature of the election (e.g.,
federal, state or local); and

(6) The contributor’s apparent intent
or motive in making the contribution
that resulted in the prohibition, as evi-
denced by the facts and circumstances
surrounding the contribution.

(e) Prohibitions inapplicable. (1) The
prohibitions under paragraph (b) of this
section shall not apply to a contribu-
tion made by a covered associate of the
swap dealer if:

(i) The swap dealer discovered the
contribution within 120 calendar days
of the date of such contribution;

(ii) The contribution did not exceed
the amounts permitted by paragraphs
(b)(2)(A)(A) or (B) of this section; and

(iii) The covered associate obtained a
return of the contribution within 60
calendar days of the date of discovery
of the contribution by the swap dealer.

(2) A swap dealer may not rely on
paragraph (e)(1) of this section more
than twice in any 12-month period.

(3) A swap dealer may not rely on
paragraph (e)(1) of this section more
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than once for any covered associate, re-
gardless of the time between contribu-
tions.

APPENDIX A TO SUBPART H OF PART 23—
GUIDANCE ON THE APPLICATION OF
§§23.434 AND 23.440 FOR SWAP DEAL-
ERS THAT MAKE RECOMMENDATIONS
TO COUNTERPARTIES OR SPECIAL EN-
TITIES

The following provides guidance on the ap-
plication of §§23.434 and 23.440 to swap deal-
ers that make recommendations to counter-
parties or Special Entities.

Section 23.434—Recommendations to
Counterparties—Institutional Suitability

A swap dealer that recommends a swap or
trading strategy involving a swap to a
counterparty, other than a swap dealer,
major swap participant, security-based swap
dealer or major security-based swap partici-
pant, must undertake reasonable diligence to
understand the potential risks and rewards
associated with the recommended swap or
trading strategy involving a swap—general
suitability (§23.434(a)(1))—and have a reason-
able basis to believe that the recommended
swap or trading strategy involving a swap is
suitable for the counterparty—specific suit-
ability (§23.434(a)(2)). To satisfy the general
suitability obligation, a swap dealer must
undertake reasonable diligence that will
vary depending on, among other things, the
complexity of and risks associated with the
swap or swap trading strategy and the swap
dealer’s familiarity with the swap or swap
trading strategy. At a minimum, a swap
dealer’s reasonable diligence must provide it
with an understanding of the potential risks
and rewards associated with the rec-
ommended swap or swap trading strategy.

Recommendation. Whether a communica-
tion between a swap dealer and a
counterparty is a recommendation will turn
on the facts and circumstances of the par-
ticular situation. There are, however, cer-
tain factors the Commission will consider in
reaching such a determination. The facts and
circumstances determination of whether a
communication is a ‘‘recommendation’ re-
quires an analysis of the content, context,
and presentation of the particular commu-
nication or set of communications. The de-
termination of whether a ‘‘recommendation”
has been made, moreover, is an objective
rather than a subjective inquiry. An impor-
tant factor in this regard is whether, given
its content, context, and manner of presen-
tation, a particular communication from a
swap dealer to a counterparty reasonably
would be viewed as a ‘‘call to action,” or sug-
gestion that the counterparty enter into a
swap. An analysis of the content, context,
and manner of presentation of a communica-
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tion requires examination of the underlying
substantive information transmitted to the
counterparty and consideration of any other
facts and circumstances, such as any accom-
panying explanatory message from the swap
dealer. Additionally, the more individually
tailored the communication to a specific
counterparty or a targeted group of counter-
parties about a swap, group of swaps or trad-
ing strategy involving the use of a swap, the
greater the likelihood that the communica-
tion may be viewed as a ‘‘recommendation.”

Safe harbor. A swap dealer may satisfy the
safe harbor requirements of §23.434(b) to ful-
fill its counterparty-specific suitability duty
under §23.434(a)(2) if: (1) The swap dealer rea-
sonably determines that the counterparty,
or an agent to which the counterparty has
delegated decision-making authority, is ca-
pable of independently evaluating invest-
ment risks with regard to the relevant swap
or trading strategy involving a swap; (2) the
counterparty or its agent represents in writ-
ing that it is exercising independent judg-
ment in evaluating the recommendations of
the swap dealer; (3) the swap dealer discloses
in writing that it is acting in its capacity as
a counterparty and is not undertaking to as-
sess the suitability of the recommendation;
and (4) in the case of a counterparty that is
a Special Entity, the swap dealer complies
with §23.440 where the recommendation
would cause the swap dealer to act as an ad-
visor to a Special Entity within the meaning
of §23.440(a).

To reasonably determine that the
counterparty, or an agent to which the
counterparty has delegated decision-making
authority, is capable of independently evalu-
ating investment risks of a recommendation,
the swap dealer can rely on the written rep-
resentations of the counterparty, as provided
in §23.434(c). Section 23.434(c)(1) provides
that a swap dealer will satisfy §23.434(b)(1)’s
requirement with respect to a counterparty
other than a Special Entity if it receives rep-
resentations that the counterparty has com-
plied in good faith with the counterparty’s
policies and procedures that are reasonably
designed to ensure that the persons respon-
sible for evaluating the recommendation and
making trading decisions on behalf of the
counterparty are capable of doing so. Section
§23.434(c)(2) provides that a swap dealer will
satisfy §23.434(b)(1)’s requirement with re-
spect to a Special Entity if it receives rep-
resentations that satisfy the terms of
§23.450(d) regarding a Special Entity’s quali-
fied independent representative.

Prong (4) of the safe harbor clarifies that
§23.434’s application is broader than §23.440—
Requirements for Swap Dealers Acting as
Advisors to Special Entities. Section 23.434 is
triggered when a swap dealer recommends
any swap or trading strategy that involves a
swap to any counterparty. However, §23.440
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is limited to a swap dealer’s recommenda-
tions (1) to a Special Entity (2) of swaps that
are tailored to the particular needs or char-
acteristics of the Special Entity. Thus, a
swap dealer that recommends a swap to a
Special Entity that is tailored to the par-
ticular needs or characteristics of the Spe-
cial Entity may comply with its suitability
obligation by satisfying the safe harbor in
§23.434(b); however, the swap dealer must
also comply with §23.440 in such cir-
cumstances.

Section 23.440—Requirements for Swap Dealers
Acting as Advisors to Special Entities

A swap dealer ‘‘acts as an advisor to a Spe-
cial Entity” under §23.440 when the swap
dealer recommends a swap or trading strat-
egy involving a swap that is tailored to the
particular needs or characteristics of the
Special Entity. A swap dealer that ‘‘acts as
an advisor to a Special Entity’”’ has a duty to
make a reasonable determination that a rec-
ommendation is in the ‘‘best interests’ of
the Special Entities and must undertake
“‘reasonable efforts” to obtain information
necessary to make such a determination.

Whether a swap dealer ‘‘acts as an advisor
to a Special Entity” will depend on: (1)
Whether the swap dealer has made a rec-
ommendation to a Special Entity; and (2)
whether the recommendation concerns a
swap or trading strategy involving a swap
that is tailored to the particular needs or
characteristics of the Special Entity. To de-
termine whether a communication between a
swap dealer and counterparty is a rec-
ommendation, the Commission will apply
the same factors as under §23.434, the suit-
ability rule. However, unlike the suitability
rule, which covers recommendations regard-
ing any type of swap or trading strategy in-
volving a swap, the ‘“‘acts as an advisor rule”’
and ‘‘best interests’ duty will be triggered
only if the recommendation is of a swap or
trading strategy involving a swap that is
‘‘tailored to the particular needs or charac-
teristics of the Special Entity.”

Whether a swap is tailored to the par-
ticular needs or characteristics of the Spe-
cial Entity will depend on the facts and cir-
cumstances. Swaps with terms that are tai-
lored or customized to a specific Special En-
tity’s needs or objectives, or swaps with
terms that are designed for a targeted group
of Special Entities that share common char-
acteristics, e.g., school districts, are likely
to be viewed as tailored to the particular
needs or characteristics of the Special Enti-
ty. Generally, however, the Commission
would not view a swap that is ‘‘made avail-
able for trading” on a designated contract
market or swap execution facility, as pro-
vided in Section 2(h)(8) of the Act, as tai-
lored to the particular needs or characteris-
tics of the Special Entity.
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Safe harbor. Under §23.440(b)(2), when deal-
ing with a Special Entity (including a Spe-
cial Entity that is an employee benefit plan
as defined in §23.401(c)(3)),! a swap dealer
will not “‘act as an advisor to a Special Enti-
ty”’ if: (1) The swap dealer does not express
an opinion as to whether the Special Entity
should enter into a recommended swap or
swap trading strategy that is tailored to the
particular needs or characteristics of the
Special Entity; (2) the Special Entity rep-
resents in writing, in accordance with
§23.402(d), that it will not rely on the swap
dealer’s recommendations and will rely on
advice from a qualified independent rep-
resentative within the meaning of §23.450;
and (3) the swap dealer discloses that it is
not undertaking to act in the best interests
of the Special Entity.

A swap dealer that elects to communicate
within the safe harbor to avoid triggering
the ‘“‘best interests’ duty must appropriately
manage its communications. To clarify the
type of communications that they will make
under the safe harbor, the Commission ex-
pects that swap dealers may specifically rep-
resent that they will not express an opinion
as to whether the Special Entity should
enter into a recommended swap or trading
strategy, and that for such advice the Spe-
cial Entity should consult its own advisor.
Nothing in the final rule would preclude such
a representation from being included in
counterparty relationship documentation.
However, such a representation would not
act as a safe harbor under the rule where,
contrary to the representation, the swap
dealer does express an opinion to the Special
Entity as to whether it should enter into a
recommended swap or trading strategy.

If a swap dealer complies with the terms of
the safe harbor, the following types of com-
munications would not be subject to the
“best interests’” duty:2 (1) Providing infor-
mation that is general transaction, finan-
cial, educational, or market information; (2)

1The guidance in this appendix regarding

the safe harbor to §23.440 is limited to the
safe harbor for any Special Entity under
§23.440(b)(2). A swap dealer may separately
comply with the safe harbor under
§23.440(b)(1) for its communications to a Spe-
cial Entity that is an employee benefit plan
as defined in §23.401(c)(3).

2Communications on the list that are not
within the meaning of the term ‘‘acts as an
advisor to a Special Entity’’ are outside the
requirements of §23.440. By including such
communications on the list, the Commission
does not intend to suggest that they are
“‘recommendations.” Thus, a swap dealer
that does not ‘‘act as an advisor to a Special
Entity” within the meaning of §23.440(a) is
not required to comply with the safe harbor
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offering a swap or trading strategy involving
a swap, including swaps that are tailored to
the needs or characteristics of a Special En-
tity; (3) providing a term sheet, including
terms for swaps that are tailored to the
needs or characteristics of a Special Entity;
(4) responding to a request for a quote from
a Special Entity; (b) providing trading ideas
for swaps or swap trading strategies, includ-
ing swaps that are tailored to the needs or
characteristics of a Special Entity; and (6)
providing marketing materials upon request
or on an unsolicited basis about swaps or
swap trading strategies, including swaps
that are tailored to the needs or characteris-
tics of a Special Entity. This list of commu-
nications is not exclusive and should not cre-
ate a negative implication that other types
of communications are subject to a ‘‘best in-
terests’ duty.

The safe harbor in §23.440(b)(2) allows a
wide range of communications and inter-
actions between swap dealers and Special
Entities without invoking the ‘best inter-
ests” duty, including discussions of the ad-
vantages or disadvantages of different swaps
or trading strategies. The Commission notes,
however, that depending on the facts and cir-
cumstances, some of the examples on the list
could be ‘recommendations’” that would
trigger a suitability obligation under §23.434.
However, the Commission has determined
that such activities would not, by them-
selves, prompt the ‘‘best interests’ duty in
§23.440, provided that the parties comply
with the other requirements of §23.440(b)(2).
All of the swap dealer’s communications,
however, must be made in a fair and bal-
anced manner based on principles of fair
dealing and good faith in compliance with
§23.433.

Swap dealers engage in a wide variety of
communications with counterparties in the
normal course of business, including but not
limited to the six types of communications
listed above. Whether any particular com-
munication will be deemed to be a ‘‘rec-
ommendation’” within the meaning of
§§23.434 or 23.440 will depend on the facts and
circumstances of the particular communica-
tion considered in light of the guidance in
this appendix with respect to the meaning of
the term ‘‘recommendation.” Swap dealers
that choose to manage their communica-
tions to comply with the safe harbors pro-
vided in §§23.434 and 23.440 will be able to
limit the duty they owe to counterparties,
including Special Entities, provided that the
parties exchange the appropriate representa-
tions.

to avoid the ‘‘best interests’” duty with re-
spect to its communications.

§23.500
Subpart I—Swap Documentation

SOURCE: 77 FR 21307, Apr. 9, 2012, unless
otherwise noted.

§23.500 Definitions.

For purposes of this subpart I, the
following terms shall be defined as pro-
vided.

(a) Acknowledgment means a written
or electronic record of all of the terms
of a swap signed and sent by one
counterparty to the other.

(b) Bilateral portfolio compression exer-
cise means an exercise in which two
swap counterparties wholly terminate
or change the notional value of some or
all of the swaps submitted by the
counterparties for inclusion in the
portfolio compression exercise and, de-
pending on the methodology employed,
replace the terminated swaps with
other swaps whose combined notional
value (or some other measure of risk)
is less than the combined notional
value (or some other measure of risk)
of the terminated swaps in the exer-
cise.

(¢c) Confirmation means the con-
summation (electronically or other-
wise) of legally binding documentation
(electronic or otherwise) that memori-
alizes the agreement of the counterpar-
ties to all of the terms of a swap trans-
action. A confirmation must be in writ-
ing (whether electronic or otherwise)
and must legally supersede any bpre-
vious agreement (electronically or oth-
erwise). A confirmation 1is created
when an acknowledgment is manually,
electronically, or by some other legally
equivalent means, signed by the receiv-
ing counterparty.

(d) Execution means, with respect to a
swap transaction, an agreement by the
counterparties (whether orally, in writ-
ing, electronically, or otherwise) to the
terms of the swap transaction that le-
gally binds the counterparties to such
terms under applicable law.

(e) Financial entity means a
counterparty that is not a swap dealer
or a major swap participant and that is
one of the following:

(1) A commodity pool as defined in
Section la(b) of the Act;

(2) A private fund as defined in Sec-
tion 202(a) of the Investment Advisors
Act of 1940;
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(3) An employee benefit plan as de-
fined in paragraphs (3) and (32) of sec-
tion 3 of the Employee Retirement In-
come and Security Act of 1974;

(4) A person predominantly engaged
in activities that are in the business of
banking, or in activities that are finan-
cial in nature as defined in Section 4(k)
of the Bank Holding Company Act of
1956; and

(5) A security-based swap dealer or a
major security-based swap participant.

(f) Fully offsetting swaps means swaps
of equivalent terms where no net cash
flow would be owed to either
counterparty after the offset of pay-
ment obligations thereunder.

(g) Material terms means the min-
imum primary economic terms as de-
fined in appendix 1 of subpart I of part
23 of this chapter.

(h) Multilateral portfolio compression
erercise means an exercise in which
multiple swap counterparties wholly
terminate or change the notional value
of some or all of the swaps submitted
by the counterparties for inclusion in
the portfolio compression exercise and,
depending on the methodology em-
ployed, replace the terminated swaps
with other swaps whose combined no-
tional value (or some other measure of
risk) is less than the combined no-
tional value (or some other measure of
risk) of the terminated swaps in the
compression exercise.

(i) Portfolio reconciliation means any
process by which the two parties to one
or more Swaps:

(1) Exchange the material terms of
all swaps in the swap portfolio between
the counterparties;

(2) Exchange each counterparty’s
valuation of each swap in the swap
portfolio between the counterparties as
of the close of business on the imme-
diately preceding business day; and

(3) Resolve any discrepancy in mate-
rial terms and valuations.

(j) Prudential regulator has the mean-
ing given to the term in section 1a(39)
of the Commodity Exchange Act and
includes the Board of Governors of the
Federal Reserve System, the Office of
the Comptroller of the Currency, the
Federal Deposit Insurance Corporation,
the Farm Credit Association, and the
Federal Housing Finance Agency, as
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applicable to the swap dealer or major
swap participant.

(k) Swap portfolio means all swaps
currently in effect between a particular
swap dealer or major swap participant
and a particular counterparty.

(1) Swap transaction means any event
that results in a new swap or in a
change to the terms of a swap, includ-
ing execution, termination, assign-
ment, novation, exchange, transfer,
amendment, conveyance, or extin-
guishing of rights or obligations of a
swap.

(m) Valuation means the current mar-
ket value or net present value of a
swap.

[77 FR 55960, Sept. 11, 2012, as amended at 81
FR 27314, May 6, 2016; 86 FR 225, Jan. 5, 2021]

§23.501 Swap confirmation.

(a) Confirmation. Subject to the com-
pliance schedule in paragraph (c) of
this section:

(1) Each swap dealer and major swap
participant entering into a swap trans-
action with a counterparty that is a
swap dealer or major swap participant
shall execute a confirmation for the
swap transaction as soon as techno-
logically practicable, but in any event
by the end of first business day fol-
lowing the day of execution.

(2) Each swap dealer and major swap
participant entering into a swap trans-
action with a counterparty that is not
a swap dealer or a major swap partici-
pant shall send an acknowledgment of
such swap transaction as soon as tech-
nologically practicable, but in any
event by the end of the first business
day following the day of execution.

(3) (i) Each swap dealer and major
swap participant shall establish, main-
tain, and follow written policies and
procedures reasonably designed to en-
sure that it executes a confirmation for
each swap transaction that it enters
into with a counterparty that is a fi-
nancial entity as soon as techno-
logically practicable, but in any event
by the end of the first business day fol-
lowing the day of execution.

(i1) Each swap dealer and major swap
participant shall establish, maintain,
and follow written policies and proce-
dures reasonably designed to ensure
that it executes a confirmation for
each swap transaction that it enters

624



Commodity Futures Trading Commission

into with a counterparty that is not a
swap dealer, major swap participant, or
a financial entity not later than the
end of the second business day fol-
lowing the day of execution.

(iii) Such procedures shall include a
requirement that, upon a request by a
prospective counterparty prior to exe-
cution of any such swap, the swap deal-
er or major swap participant furnish to
the prospective counterparty prior to
execution a draft acknowledgment
specifying all terms of the swap trans-
action other than the applicable pric-
ing and other relevant terms that are
to be expressly agreed at execution.

(4) Swaps executed on a swap execu-
tion facility, designated contract mar-
ket, or submitted for clearing by a de-
rivatives clearing organization.

(i) Any swap transaction executed on
a swap execution facility or designated
contract market shall be deemed to
satisfy the requirements of this sec-
tion, provided that the rules of the
swap execution facility or designated
contract market establish that con-
firmation of all terms of the trans-
action shall take place at the same
time as execution.

(ii) Any swap transaction submitted
for clearing by a derivatives clearing
organization shall be deemed to satisfy
the requirements of this section, pro-
vided that:

(A) The swap transaction is sub-
mitted for clearing as soon as techno-
logically practicable, but in any event
no later than the times established for
confirmation under paragraphs (a)(1) or
(3) of this section, and

(B) Confirmation of all terms of the
transaction takes place at the same
time as the swap transaction is accept-
ed for clearing pursuant to the rules of
the derivatives clearing organization.

(iii) If a swap dealer or major swap
participant receives notice that a swap
transaction has not been confirmed by
a swap execution facility or a des-
ignated contract market, or accepted
for clearing by a derivatives clearing
organization, the swap dealer or major
swap participant shall execute a con-
firmation for such swap transaction as
soon as technologically practicable,
but in any event no later than the
times established for confirmation
under paragraphs (a)(l) or (3) of this

§23.501

section as if such swap transaction
were executed at the time the swap
dealer or major swap participant re-
ceives such notice.

(5) For purposes of this section:

(i) “Day of execution’ means the cal-
endar day of the party to the swap
transaction that ends latest, provided
that if a swap transaction is—

(A) Entered into after 4:00 p.m. in the
place of a party; or

(B) Entered into on a day that is not
a business day in the place of a party,
then such swap transaction shall be
deemed to have been entered into by
that party on the immediately suc-
ceeding business day of that party, and
the day of execution shall be deter-
mined with reference to such business
day; and

(ii) “Business day’’ means any day
other than a Saturday, Sunday, or
legal holiday.

(b) Recordkeeping. (1) Each swap deal-
er and major swap participant shall
make and retain a record of:

(i) The date and time of transmission
to, or receipt from, a counterparty of
any acknowledgment; and

(ii) The date and time of trans-
mission to, or receipt from, a
counterparty of any confirmation.

(2) All records required to be main-
tained pursuant to this section shall be
maintained in accordance with §23.203
and shall be made available promptly
upon request to any representative of
the Commission or any applicable pru-
dential regulator, or with regard to
swaps defined in section 1a(47)(A)(v), to
any representative of the Commission,
the Securities and Exchange Commis-
sion, or any applicable prudential regu-
lator.

(c) Compliance schedule. The require-
ments of paragraph (a) of this section
are subject to the following compliance
schedule:

(1) For purposes of paragraph (a)(1) of
this section, each swap dealer and
major swap participant entering into a
swap transaction that is or involves a
credit swap or interest rate swap with
a counterparty that is a swap dealer or
major swap participant shall execute a
confirmation for the swap transaction
as soon as technologically practicable,
but in any event by:
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(i) The end of the second business day
following the day of execution for the
period from the effective date of this
section to February 28, 2014; and

(ii) The end of the first business day
following the day of execution from
and after March 1, 2014.

(2) For purposes of paragraph (a)(1) of
this section, each swap dealer and
major swap participant entering into a
swap transaction that is or involves an
equity swap, foreign exchange swap, or
other commodity swap with a
counterparty that is a swap dealer or
major swap participant shall execute a
confirmation for the swap transaction
as soon as technologically practicable,
but in any event by:

(i) The end of the third business day
following the day of execution for the
period from the effective date of this
section to August 31, 2013;

(ii) The end of the second business
day following the day of execution for
the period from September 1, 2013 to
August 31, 2014; and

(iii) The end of the first business day
following the day of execution from
and after September 1, 2014.

(3) For purposes of paragraph (a)(2) of
this section, each swap dealer and
major swap participant entering into a
swap transaction that is or involves a
credit swap or interest rate swap with
a counterparty that is not a swap deal-
er or a major swap participant shall
send an acknowledgment of such swap
transaction as soon as technologically
practicable, but in any event by:

(1) The end of the second business day
following the day of execution for the
period from the effective date of this
section to February 28, 2014; and

(ii) The end of the first business day
following the day of execution from
and after March 1, 2014.

(4) For purposes of paragraph (a)(2) of
this section, each swap dealer and
major swap participant entering into a
swap transaction that is or involves an
equity swap, foreign exchange swap, or
other commodity swap with a
counterparty that is not a swap dealer
or a major swap participant shall send
an acknowledgment of such swap
transaction as soon as technologically
practicable, but in any event by:

(i) The end of the third business day
following the day of execution for the
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period from the effective date of this
section to August 31, 2013;

(ii) The end of the second business
day following the day of execution for
the period from September 1, 2013 to
August 31, 2014; and

(iii) The end of the first business day
following the day of execution from
and after September 1, 2014.

(5) For purposes of paragraph (a)(3)(i)
of this section, each swap dealer and
major swap participant shall establish,
maintain, and follow written policies
and procedures reasonably designed to
ensure that it executes a confirmation
for each swap transaction that is or in-
volves a credit swap or interest rate
swap that it enters into with a
counterparty that is a financial entity
as soon as technologically practicable,
but in any event by:

(1) The end of the second business day
following the day of execution for the
period from the effective date of this
section to February 28, 2014; and

(ii) The end of the first business day
following the day of execution from
and after March 1, 2014.

(6) For purposes of paragraph (a)(3)(i)
of this section, each swap dealer and
major swap participant shall establish,
maintain, and follow written policies
and procedures reasonably designed to
ensure that it executes a confirmation
for each swap transaction that is or in-
volves an equity swap, foreign ex-
change swap, or other commodity swap
that it enters into with a counterparty
that is a financial entity as soon as
technologically practicable, but in any
event by:

(i) The end of the third business day
following the day of execution for the
period from the effective date of this
section to August 31, 2013;

(ii) The end of the second business
day following the day of execution for
the period from September 1, 2013 to
August 31, 2014; and

(iii) The end of the first business day
following the day of execution from
and after September 1, 2014.

(7) For purposes of paragraph
(a)(3)(i1) of this section, each swap
dealer and major swap participant
shall establish, maintain, and follow
written policies and procedures reason-
ably designed to ensure that it exe-
cutes a confirmation for each swap
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transaction that is or involves a credit
swap or interest rate swap that it en-
ters into with a counterparty that is
not a swap dealer, major swap partici-
pant, or a financial entity not later
than:

(i) The end of the fifth business day
following the day of execution for the
period from the effective date of this
section to August 31, 2013;

(ii) The end of the third business day
following the day of execution for the
period from September 1, 2013 to Au-
gust 31, 2014; and

(iii) The end of the second business
day following the day of execution
from and after September 1, 2014.

(8) For purposes of paragraph
(a)(3)(ii) of this section, each swap
dealer and major swap participant
shall establish, maintain, and follow
written policies and procedures reason-
ably designed to ensure that it exe-
cutes a confirmation for each swap
transaction that is or involves an eq-
uity swap, foreign exchange swap, or
other commodity swap that it enters
into with a counterparty that is not a
swap dealer, major swap participant, or
a financial entity not later than:

(i) The end of the seventh business
day following the day of execution for
the period from the effective date of
this section to August 31, 2013;

(ii) The end of the fourth business
day following the day of execution for
the period from September 1, 2013 to
August 31, 2014; and

(iii) The end of the second business
following the day of execution from
and after September 1, 2014.

(9) For purposes of paragraph (c) of
this section:

(i) “Credit swap” means any swap
that is primarily based on instruments
of indebtedness, including, without
limitation: Any swap primarily based
on one or more broad-based indices re-
lated to instruments of indebtedness;
and any swap that is an index credit
swap or total return swap on one or
more indices of debt instruments;

(ii) “Equity swap’” means any swap
that is primarily based on equity secu-
rities, including, without limitation:
Any swap primarily based on one or
more broad-based indices of equity se-
curities; and any total return swap on
one or more equity indices;

§23.502

(iii) ‘““‘Foreign exchange swap’’ has
the meaning set forth in section 1a(25)
of the CEA. It does not include swaps
primarily based on rates of exchange
between different currencies, changes
in such rates, or other aspects of such
rates (sometimes known as ‘‘cross-cur-
rency swaps’’);

(iv) “Interest rate swap’” means any
swap which is primarily based on one
or more interest rates, such as swaps of
payments determined by fixed and
floating interest rates; or any swap
which is primarily based on rates of ex-
change between different currencies,
changes in such rates, or other aspects
of such rates (sometimes known as
‘‘cross-currency swaps’’); and

(v) “Other commodity swap’ means
any swap not included in the credit, eq-
uity, foreign exchange, or interest rate
asset classes, including, without limi-
tation, any swap for which the primary
underlying item is a physical com-
modity or the price or any other aspect
of a physical commodity.

[77 FR 55960, Sept. 11, 2012]

§23.502

(a) Swaps with swap dealers or major
swap participants. Each swap dealer and
major swap participant shall engage in
portfolio reconciliation as follows for
all swaps in which its counterparty is
also a swap dealer or major swap par-
ticipant.

(1) Bach swap dealer or major swap
participant shall agree in writing with
each of its counterparties on the terms
of the portfolio reconciliation.

(2) The portfolio reconciliation may
be performed on a bilateral basis by the
counterparties or by a qualified third
party.

(3) The portfolio reconciliation shall
be performed no less frequently than:

(1) Once each business day for each
swap portfolio that includes 500 or
more swaps;

(ii) Once each week for each swap
portfolio that includes more than 50
but fewer than 500 swaps on any busi-
ness day during any week; and

(iii) Once each calendar quarter for
each swap portfolio that includes no
more than 50 swaps at any time during
the calendar quarter.

(4) Each swap dealer and major swap
participant shall resolve immediately

Portfolio reconciliation.
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any discrepancy in a material term of
a swap identified as part of a portfolio
reconciliation or otherwise.

() Each swap dealer and major swap
participant shall establish, maintain,
and follow written policies and proce-
dures reasonably designed to resolve
any discrepancy in a valuation identi-
fied as part of a portfolio reconcili-
ation or otherwise as soon as possible,
but in any event within five business
days, provided that the swap dealer and
major swap participant establishes,
maintains, and follows written policies
and procedures reasonably designed to
identify how the swap dealer or major
swap participant will comply with any
variation margin requirements under
section 4s(e) of the Act and regulations
under this part pending resolution of
the discrepancy in valuation. A dif-
ference between the lower valuation
and the higher valuation of less than 10
percent of the higher valuation need
not be deemed a discrepancy.

(b) Swaps with entities other than swap
dealers or major swap participants. Each
swap dealer and major swap partici-
pant shall establish, maintain, and fol-
low written policies and procedures
reasonably designed to ensure that it
engages in portfolio reconciliation as
follows for all swaps in which its
counterparty is neither a swap dealer
nor a major swap participant.

(1) Each swap dealer or major swap
participant shall agree in writing with
each of its counterparties on the terms
of the portfolio reconciliation, includ-
ing agreement on the selection of any
third-party service provider.

(2) The portfolio reconciliation may
be performed on a bilateral basis by the
counterparties or by one or more third
parties selected by the counterparties
in accordance with paragraph (b)(1) of
this section.

(3) The required policies and proce-
dures shall provide that portfolio rec-
onciliation will be performed no less
frequently than:

(i) Once each calendar quarter for
each swap portfolio that includes more
than 100 swaps at any time during the
calendar quarter; and

(ii) Once annually for each swap port-
folio that includes no more than 100
swaps at any time during the calendar
year.
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(4) Bach swap dealer or major swap
participant shall establish, maintain,
and follow written procedures reason-
ably designed to resolve any discrep-
ancies in the material terms or valu-
ation of each swap identified as part of
a portfolio reconciliation or otherwise
with a counterparty that is neither a
swap dealer nor major swap participant
in a timely fashion. A difference be-
tween the lower valuation and the
higher valuation of less than 10 percent
of the higher valuation need not be
deemed a discrepancy.

(c) Reporting. BEach swap dealer and
major swap participant shall promptly
notify the Commission and any appli-
cable prudential regulator, or with re-
gard to swaps defined in section
la(47)(A)(v) of the Act, the Commis-
sion, the Securities and Exchange Com-
mission, and any applicable prudential
regulator, of any swap valuation dis-
pute in excess of $20,000,000 (or its
equivalent in any other currency) if
not resolved within:

(1) Three (3) business days, if the dis-
pute is with a counterparty that is a
swap dealer or major swap participant;
or

(2) Five (b) business days, if the dis-
pute is with a counterparty that is not
a swap dealer or major swap partici-
pant.

(d) Reconciliation of cleared swaps.
Nothing in this section shall apply to a
swap that is cleared by a derivatives
clearing organization.

(e) Recordkeeping. A record of each
swap portfolio reconciliation con-
sistent with §23.202(a)(3)(iii) shall be
maintained in accordance with §23.203.

[77 FR 55960, Sept. 11, 2012]

§23.503 Portfolio compression.

(a) Portfolio compression with swap
dealers and major swap participants—(1)
Bilateral offset. Each swap dealer and
major swap participant shall establish,
maintain, and follow written policies
and procedures for terminating each
fully offsetting swap between a swap
dealer or major swap participant and
another swap dealer or major swap par-
ticipant in a timely fashion, when ap-
propriate.

(2) Bilateral compression. BEach swap
dealer and major swap participant
shall establish, maintain, and follow
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written policies and procedures for pe-
riodically engaging in bilateral port-
folio compression exercises, when ap-
propriate, with each counterparty that
is also a swap dealer or major swap
participant.

(3) Multilateral compression. Rach
swap dealer and major swap partici-
pant shall establish, maintain, and fol-
low written policies and procedures for
periodically engaging in multilateral
portfolio compression exercises, when
appropriate, with each counterparty
that is also a swap dealer or major
swap participant. Such policies and
procedures shall include:

(i) Policies and procedures for par-
ticipation in all multilateral portfolio
compression exercises required by
Commission regulation or order; and

(ii) Evaluation of multilateral port-
folio compression exercises that are
initiated, offered, or sponsored by any
third party.

(b) Portfolio compression with counter-
parties other than swap dealers and major
swap participants. Bach swap dealer and
major swap participant shall establish,
maintain, and follow written policies
and procedures for periodically termi-
nating fully offsetting swaps and for
engaging in portfolio compression exer-
cises with respect to swaps in which its
counterparty is an entity other than a
swap dealer or major swap participant,
to the extent requested by any such
counterparty.

(c) Portfolio compression of cleared
swaps. Nothing in this section shall
apply to a swap that is cleared by a de-
rivatives clearing organization.

(d) Recordkeeping. (1) Each swap deal-
er and major swap participant shall
make and maintain a complete and ac-
curate record of each bilateral offset
and each bilateral or multilateral port-
folio compression exercise in which it
participates.

(2) All records required to be main-
tained pursuant to this section shall be
maintained in accordance with §23.203
and shall be made available promptly
upon request to any representative of
the Commission or any applicable pru-
dential regulator, or with regard to
swaps defined in section la(47)(A)(v) of
the Act, to any representative of the
Commission, the Securities and Ex-

§23.504

change Commission, or any applicable
prudential regulator.

[77 FR 55960, Sept. 11, 2012]

§23.504 Swap trading
documentation.

relationship

(a) (1) Applicability. The requirements
of this section shall not apply to:

(1) Swaps executed prior to the date
on which a swap dealer or major swap
participant is required to be in compli-
ance with this section;

(ii) Swaps executed on a board of
trade designated as a contract market
under section 5 of the Act or to swaps
executed anonymously on a swap exe-
cution facility under section 5h of the
Act, provided that such swaps are
cleared by a derivatives clearing orga-
nization and all terms of the swaps
conform to the rules of the derivatives
clearing organization and §39.12(b)(6) of
this chapter; and

(iii) Swaps cleared by a derivatives
clearing organization.

(2) Policies and procedures. Each swap
dealer and major swap Dparticipant
shall establish, maintain, and follow
written policies and procedures reason-
ably designed to ensure that the swap
dealer or major swap participant exe-
cutes written swap trading relationship
documentation with its counterparty
that complies with the requirements of
this section. The policies and proce-
dures shall be approved in writing by
senior management of the swap dealer
and major swap participant, and a
record of the approval shall be re-
tained. Other than confirmations of
swap transactions under §23.501, the
swap trading relationship documenta-
tion shall be executed prior to or con-
temporaneously with entering into a
swap transaction with any
counterparty.

(b) Swap trading relationship docu-
mentation. (1) The swap trading rela-
tionship documentation shall be in
writing and shall include all terms gov-
erning the trading relationship be-
tween the swap dealer or major swap
participant and its counterparty, in-
cluding, without limitation, terms ad-
dressing payment obligations, netting
of payments, events of default or other
termination events, calculation and
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netting of obligations upon termi-
nation, transfer of rights and obliga-
tions, governing law, valuation, and
dispute resolution.

(2) The swap trading relationship
documentation shall include all con-
firmations of swap transactions under
§23.501.

(3) The swap trading relationship
documentation shall include credit
support arrangements, which shall con-
tain, in accordance with applicable re-
quirements under Commission regula-
tions or regulations adopted by pruden-
tial regulators and without limitation,
the following:

(i) Initial and variation margin re-
quirements, if any;

(ii) Types of assets that may be used
as margin and asset valuation haircuts,
if any;

(iii) Investment and rehypothecation
terms for assets used as margin for
uncleared swaps, if any; and

(iv) Custodial arrangements for mar-
gin assets, including whether margin
assets are to be segregated with an
independent third party, in accordance
with §23.701(e), if any.

(4) (i) The swap trading relationship
documentation between swap dealers,
between major swap participants, be-
tween a swap dealer and major swap
participant, between a swap dealer or
major swap participant and a financial
entity, and, if requested by any other
counterparty, between a swap dealer or
major swap participant and such
counterparty, shall include written
documentation in which the parties
agree on the process, which may in-
clude any agreed upon methods, proce-
dures, rules, and inputs, for deter-
mining the value of each swap at any
time from execution to the termi-
nation, maturity, or expiration of such
swap for the purposes of complying
with the margin requirements under
section 4s(e) of the Act and regulations
under this part, and the risk manage-
ment requirements under section 4s(j)
of the Act and regulations under this
part. To the maximum extent prac-
ticable, the valuation of each swap
shall be based on recently-executed
transactions, valuations provided by
independent third parties, or other ob-
jective criteria.
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(ii) Such documentation shall include
either:

(A) Alternative methods for deter-
mining the value of the swap for the
purposes of complying with this para-
graph in the event of the unavailability
or other failure of any input required
to value the swap for such purposes; or

(B) A valuation dispute resolution
process by which the value of the swap
shall be determined for the purposes of
complying with this paragraph (b)(4).

(iii) A swap dealer or major swap par-
ticipant is not required to disclose to
the counterparty confidential, propri-
etary information about any model it
may use to value a swap.

(iv) The parties may agree on
changes or procedures for modifying or
amending the documentation required
by this paragraph at any time.

(5) The swap trading relationship
documentation of a swap dealer or
major swap participant shall include
the following:

(i) A statement of whether the swap
dealer or major swap participant is an
insured depository institution (as de-
fined in 12 U.S.C. 1813) or a financial
company (as defined in section
201(a)(11) of the Dodd-Frank Act, 12
U.S.C. 5381(a)(11));

(ii) A statement of whether the
counterparty is an insured depository
institution or financial company;

(iii) A statement that in the event ei-
ther the swap dealer or major swap
participant or its counterparty is a
covered financial company (as defined
in section 201(a)(8) of the Dodd-Frank
Wall Street Reform and Consumer Pro-
tection Act, 12 U.S.C. 5381(a)(8)) or an
insured depository institution for
which the Federal Deposit Insurance
Corporation (FDIC) has been appointed
as a receiver (the ‘‘covered party’’),
certain limitations under Title II of
the Dodd-Frank Act or the Federal De-
posit Insurance Act may apply to the
right of the non-covered party to ter-
minate, liquidate, or net any swap by
reason of the appointment of the FDIC
as receiver, notwithstanding the agree-
ment of the parties in the swap trading
relationship documentation, and that
the FDIC may have certain rights to
transfer swaps of the covered party
under section 210(c)(9)(A) of the Dodd-
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Frank Wall Street Reform and Con-
sumer Protection Act, 12 TU.S.C.
5390(c)(9)(A), or 12 U.S.C. 1821(e)(9)(A);
and

(iv) An agreement between the swap
dealer or major swap participant and
its counterparty to provide notice if ei-
ther it or its counterparty becomes or
ceases to be an insured depository in-
stitution or a financial company.

(6) The swap trading relationship
documentation of each swap dealer and
major swap participant shall contain a
notice that, upon acceptance of a swap
by a derivatives clearing organization:

(i) The original swap is extinguished;

(ii) The original swap is replaced by
equal and opposite swaps with the de-
rivatives clearing organization; and

(iii) All terms of the swap shall con-
form to the product specifications of
the cleared swap established under the
derivatives clearing organization’s
rules.

(c) Audit of swap trading relationship
documentation. Each swap dealer and
major swap participant shall have an
independent internal or external audi-
tor conduct periodic audits sufficient
to identify any material weakness in
its documentation policies and proce-
dures required by this section and
Commission regulations. A record of
the results of each audit shall be re-
tained.

(d) Recordkeeping. Each swap dealer
and major swap participant shall main-
tain all documents required to be cre-
ated pursuant to this section in accord-
ance with §23.203 and shall make them
available promptly upon request to any
representative of the Commission or
any applicable prudential regulator, or
with regard to swaps defined in section
la(47)(A)(v) of the Act, to any rep-
resentative of the Commission, the Se-
curities and Exchange Commission, or
any applicable prudential regulator.

[77 FR 55960, Sept. 11, 2012]

§23.505 End user
mentation.

(a) For swaps excepted from a manda-
tory clearing requirement. Kach swap
dealer and major swap Dparticipant
shall obtain documentation sufficient
to provide a reasonable basis on which
to believe that its counterparty meets
the statutory conditions required for

exception docu-

§23.506

an exception from a mandatory clear-
ing requirement, as defined in section
2h(7) of the Act and §50.50 of this chap-
ter. Such documentation shall include:

(1) The identity of the counterparty;

(2) That the counterparty has elected
not to clear a particular swap under
section 2h(7) of the Act and §50.50 of
this chapter;

(3) That the counterparty is a non-fi-
nancial entity, as defined in section
2h(7)(C) of the Act;

(4) That the counterparty is hedging
or mitigating a commercial risk; and

(5) That the counterparty generally
meets its financial obligations associ-
ated with non-cleared swaps. Provided,
that a swap dealer or major swap par-
ticipant need not obtain documenta-
tion of paragraphs (a)(3), (4), or (5) of
this section if it obtains documenta-
tion that its counterparty has reported
the information listed in
§50.50(b)(1)(iii) in accordance with
§50.50(b)(2) of this chapter.

(b) Recordkeeping. Each swap dealer
and major swap participant shall main-
tain all documents required to be ob-
tained pursuant to this section in ac-
cordance with §23.203 and shall make
them available promptly upon request
to any representative of the Commis-
sion or any applicable prudential regu-
lator, or with regard to swaps defined
in section 1la(47)(A)(v) of the Act, to
any representative of the Commission,
the Securities and Exchange Commis-
sion, or any applicable prudential regu-
lator.

[77 FR 55960, Sep. 11, 2012, as amended at 78
FR 21046, Apr. 9, 2013]

§23.506 Swap processing and clearing.

(a) Swap processing. (1) Each swap
dealer and major swap participant
shall ensure that it has the capacity to
route swap transactions not executed
on a swap execution facility or des-
ignated contract market to a deriva-
tives clearing organization in a manner
acceptable to the derivatives clearing
organization for the purposes of clear-
ing; and

(2) Each swap dealer and major swap
participant shall coordinate with each
derivatives clearing organization to
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which the swap dealer, major swap par-
ticipant, or its clearing member sub-
mits transactions for clearing, to fa-
cilitate prompt and efficient swap
transaction processing in accordance
with the requirements of §39.12(b)(7) of
this chapter.

(b) Swap clearing. With respect to
each swap that is not executed on a
swap execution facility or a designated
contract market, each swap dealer and
major swap participant shall:

(1) If such swap is subject to a man-
datory clearing requirement pursuant
to section 2(h)(1) of the Act and an ex-
ception pursuant to 2(h)(7) is not appli-
cable, submit such swap for clearing to
a derivatives clearing organization as
soon as technologically practicable

17 CFR Ch. | (4-1-21 Edition)

after execution of the swap, but no
later than the close of business on the
day of execution; or

(2) If such swap is not subject to a
mandatory clearing requirement pursu-
ant to section 2(h)(1) of the Act but is
accepted for clearing by any deriva-
tives clearing organization and the
swap dealer or major swap participant
and its counterparty agree that such
swap will be submitted for clearing,
submit such swap for clearing not later
than the next business day after execu-
tion of the swap, or the agreement to
clear, if later than execution.

PART 23, SUBPART I, APPENDIX 1—
EXHIBITS A-D

EXHIBIT A—MINIMUM PRIMARY ECONOMIC TERMS DATA—CREDIT SWAPS AND EQUITY SWAPS

Data categories and fields for all swaps

Comment

Asset Class

The Unique Swap Identifier for the swap ...

The Legal Entity Identifier of the reporting counterparty

An indication of whether the reporting counterparty is a deriva-
tives clearing organization with respect to the swap.
The Legal Entity Identifier of the non-reporting party ....

The Unique Product Identifier assigned to the swap ..................

If no Unique Product Identifier is available for the swap be-
cause the swap is not sufficiently standardized, the taxo-
nomic description of the swap pursuant to the CFTC-ap-
proved product classification system.

If no CFTC-approved UPI and product classification system is
yet available, the internal product identifier or product de-
scription used by the swap data repository.

An indication of the counterparty purchasing protection .............

An indication of the counterparty selling protection

Information identifying the reference entity

Contract type

Execution venue

Start date ...

Maturity, termination or end date

The price ....

The notional amount, and the currency in which the notional
amount is expressed.

The amount and currency (or currencies) of any up-front pay-
ment.

Payment frequency of the reporting counterparty .............coc......

Payment frequency of the non-reporting counterparty

Clearing exception or exemption type .........c.cccecevereiererniereenes

Indication of collateralization

Field values: Credit, equity, FX, interest rates, other commod-
ities.

The USI is a unique identifier assigned to all swap transactions
which identifies the transaction (the swap and its counterpar-
ties) uniquely throughout its duration.

As provided in §45.6, or substitute identifier for a natural per-
son.

Yes/No.

As provided in §45.6, or substitute identifier for a natural per-
son.
As provided in §45.7.

Field values: LEI, or substitute identifier for a natural person.

Field values: LEI, or substitute identifier for a natural person.

The entity that is the subject of the protection being purchased
and sold in the swap. Field values: LEI, or substitute identi-
fier for a natural person.

E.g., swap, swaption, forward, option, basis swap, index swap,
basket swap.

The swap execution facility or designated contract market on
or pursuant to the rules of which the swap was executed.
Field values: LEI of the swap execution facility or designated
contract market, or “off-facility” if not so executed.

The date on which the swap starts or goes into effect.

The date on which the swap expires.

E.g., strike price, initial price, spread.

A description of the payment stream of the
counterparty, e.g., coupon.

A description of the payment stream of the non-reporting
counterparty, e.g., coupon.

The type of clearing exception or exemption being claimed.
Field values: End user, Inter-affiliate or Cooperative.

Is the swap collateralized, and if so to what extent? Field val-
ues: Uncollateralized, partially collateralized, one-way
collateralized, fully collateralized.

reporting

632



Commodity Futures Trading Commission

Pt. 23, Sbpt. I, App. 1

EXHIBIT A—MINIMUM PRIMARY ECONOMIC TERMS DATA—CREDIT SWAPS AND EQUITY SWAPS—

Cont

inued

Data categories and fields for all swaps

Comment

Any other term(s) of the swap matched or affirmed by the
counterparties in verifying the swap.

Use as many fields as required to report each such term.

EXHIBIT B—MINIMUM PRIMARY ECONOMIC TER

[Other than cross

MS DATA—FOREIGN EXCHANGE TRANSACTIONS
-currency swaps)

Data fields for all swaps

Comment

Asset Class

The Unique Swap Identifier for the swap

The Legal Entity Identifier of the reporting counterparty ............

An indication of whether the reporting counterparty is a deriva-
tives clearing organization with respect to the swap.

The Legal Entity Identifier of the non-reporting party .................

The Unique Product Identifier assigned to the swap .

If no Unique Product Identifier is available for the swap be-
cause the swap is not sufficiently standardized, the taxo-
nomic description of the swap pursuant to the CFTC-ap-
proved product classification system.

If no CFTC-approved UPI and product classification system is
yet available, the internal product identifier or product de-
scription used by the swap data reposnory

Contract type

Execution venue

Currency 1
Currency 2
Notional amount 1 ..
Notional amount 2 ..
Exchange rate
Delivery type
Settlement or explratlon date
Clearing exception or exemption type ..

Indication of collateralization

Any other term(s) of the trade matched or affirmed by the
counterparties in verifying the trade.

Field values: Credit, equity, FX, interest rates, other commod-
ities.

The USI is a unique identifier assigned to all swap transactions
which identifies the transaction (the swap and its counterpar-
ties) uniquely throughout its duration.

As provided in §45.6, or substitute identifier for a natural per-
son.

Yes/No.

As provided in §45.6, or substitute identifier for a natural per-
son.
As provided in §45.7.

E.g., forward, non-deliverable forward (NDF), non-deliverable
option (NDO), vanilla option, simple exotic option, complex
exotic option.

The swap execution facility or designated contract market on
or pursuant to the rules of which the swap was executed.
Field values: LEI of the swap execution facility or designated
contract market, or “off-facility” if not so executed.

I1SO code.

I1SO code.

For currency 1.

For currency 2.

Contractual rate of exchange of the currencies.

Physical (deliverable) or cash (non-deliverable).

Settlement date, or for an option the contract expiration date.

The type of clearing exception or exemption being claimed.
Field values: End user, Inter-affiliate or Cooperative.

Is the trade collateralized, and if so to what extent? Field val-
ues: Uncollateralized, partially collateralized, one-way
collateralized, fully collateralized.

E.g., for options, premium, premium currency, premium pay-
ment date; for non-deliverable trades, settlement currency,
valuation (fixing) date; indication of the economic obligations
of the counterparties. Use as many fields as required to re-
port each such term.

EXHIBIT C—MINIMUM PRIMARY ECONOMI
[Including cross-

C TERMS DATA—INTEREST RATE SWAPS
currency swaps]

Data fields for all swaps

Comment

Asset Class

The Unique Swap Identifier for the swap

The Legal Entity Identifier of the reporting counterparty

An indication of whether the reporting counterparty is a deriva-
tives clearing organization with respect to the swap.
The Legal Entity Identifier of the non-reporting counterparty

Field values: Credit, equity, FX, interest rates, other commod-
ities.

The USI is a unique identifier assigned to all swap transactions
which identifies the transaction (the swap and its counterpar-
ties) uniquely throughout its duration.

As provided in §45.6, or substitute identifier for a natural per-
son.

Yes/No.

As provided in §45.6, or substitute identifier for a natural per-
son.
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EXHIBIT C—MINIMUM PRIMARY ECONOMIC TERMS DATA—INTEREST RATE SwAPS—Continued
[Including cross-currency swaps]

Data fields for all swaps

Comment

The Unique Product Identifier assigned to the swap

If no Unique Product Identifier is available for the swap be-
cause the swap is not sufficiently standardized, the taxo-
nomic description of the swap pursuant to the CFTC-ap-
proved product classification system.

If no CFTC-approved UPI and product classification system is
yet available, the internal product identifier or product de-
scription used by the swap data repository.

Contract type

Execution venue

Start date ...
Maturity, termination or end date
Day count convention.

Notional amount (leg 1) ..
Notional currency (leg 1)
Notional amount (leg 2) ..
Notional currency (leg 2)
Payer (fixed rate)

Payer (floating rate leg 1)
Payer (floating rate leg 2)
Direction ...

Option type
Fixed rate.
Fixed rate day count fraction
Floating rate payment frequency.
Floating rate reset frequency.
Floating rate index name/rate period
Clearing exception or exemption type

Indication of collateralization ...

Any other term(s) of the swap matched or affirmed by the
counterparties in verifying the swap.

As provided in §45.7.

E.g., swap, swaption, option, basis swap, index swap.

The swap execution facility or designated contract market on
or pursuant to the rules of which the swap was executed.
Field values: LEI of the swap execution facility or designated
contract market, or “off-facility” if not so executed.

The date on which the swap starts or goes into effect.

The date on which the swap expires or ends.

The current active notional amount.

ISO code.

The current active notional amount.

I1SO code.

Is the reporting party a fixed rate payer? Yes/No/Not applica-
ble.

If two floating legs, the payer for leg 1.

If two floating legs, the payer for leg 2.

For swaps: Whether the principal is paying or receiving the
fixed rate. For float-to-float and fixed-to-fixed swaps: Indicate
N/A.

For non-swap instruments and swaptions: Indicate the instru-
ment that was bought or sold.

E.g., put, call, straddle.

E.g., actual 360.

E.g., USD-Libor-BBA.

The type of clearing exception or exemption being claimed.
Field values: End user, Inter-affiliate or Cooperative.

Is the swap collateralized, and if so to what extent? Field val-
ues: Uncollateralized, partially collateralized, one-way
collateralized, fully collateralized.

E.g., early termination option clause. Use as many fields as re-
quired to report each such term.

EXHIBIT D—MINIMUM PRIMARY ECONOMIC

TERMS DATA—OTHER COMMODITY SWAPS

Data field for all swaps

Comment

Asset Class

The Unique Swap Identifier for the swap

The Legal Entity Identifier of the reporting counterparty ............
An indication of whether the reporting counterparty is a deriva-

tives clearing organization with respect to the swap.
The Legal Entity Identifier of the non-reporting party ...

The Unique Product Identifier assigned to the swap

If no Unique Product Identifier is available for the swap be-
cause the swap is not sufficiently standardized, the taxo-
nomic description of the swap pursuant to the CFTC-ap-
proved product classification system.

If no CFTC-approved UPI and product classification system is
yet available, the internal product identifier or product de-
scription used by the swap data repository.

Contract type

Field values: Credit, equity, FX, interest rates, other commod-
ities.

The USI is a unique identifier assigned to all swap transactions
which identifies the transaction (the swap and its counterpar-
ties) uniquely throughout its duration.

As provided in §45.6, or substitute identifier for a natural per-
son.

Yes/No.

As provided in §45.6, or substitute identifier for a natural per-
son.
As provided in §45.7.

E.g., swap, swaption, option, basis swap, index swap.
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DATA—OTHER COMMODITY SWAPS—Continued

Data field for all swaps

Comment

Execution venue

Start date ...

Quantity unit

Quantity

Quantity frequency

Total quantity
Settlement method .
Price
Price unit ....
Price currency
Buyer pay index

Buyer pay averaging method

Seller pay index

Option type

Option style

Option premium
Hours from through

Hours from through time zone

Days of week

Load type ...
Clearing exception or exemption type ..

Indication of collateralization

Any other term(s) of the swap matched or affirmed by the
counterparties in verifying the swap.

The swap execution facility or designated contract market on
or pursuant to the rules of which the swap was executed.
Field values: LEI of the swap execution facility or designated
contract market, or “off-facility” if not so executed.

The date on which the swap commences or goes into effect
(e.g., in physical oil, the pricing start date).

The date on which the swap expires or ends (e.g., in physical
oil, the pricing end date).

The counterparty purchasing the product: (E.g., the payer of
the fixed price (for a swap), or the payer of the floating price
on the underlying swap (for a put swaption), or the payer of
the fixed price on the underlying swap (for a call swaption).
Field values: LEI, if available, or substitute identifier, for a
natural person.

The counterparty offering the product: (E.g., the payer of the
floating price (for a swap), the payer of the fixed price on the
underlying swap (for a put swaption), or the payer of the
floating price on the underlying swap (for a call swaption).
Field values: LEI, or substitute identifier, for a natural per-
son.

The unit of measure applicable for the quantity on the swap.
E.g., barrels, bushels, gallons, pounds, tons.

The amount of the commodity (the number of quantity units)
quoted on the swap.

The rate at which the quantity is quoted on the swap. E.g.,
hourly, daily, weekly, monthly.

The quantity of the commodity for the entire term of the swap.

Physical delivery or cash.

The price of the swap. For options, the strike price.

The unit of measure applicable for the price of the swap.

I1SO code.

The published price as paid by the buyer (if applicable). For
swaptions, applies to the underlying swap.

The averaging method used to calculate the index of the buyer
pay index. For swaptions, applies to the underlying swap.

The published price as paid by the seller (if applicable). For
swaptions, applies to the underlying swap.

The averaging method used to calculate the index of the seller
pay index. For swaptions, applies to the underlying swap.

If applicable, the grade of the commodity to be delivered, e.g.,
the grade of oil or refined product.

Descriptor for the type of option transaction. E.g., put, call,
straddle.

E.g., American, European, European Daily, European Monthly,
Asian.

The total amount paid by the option buyer.

For electric power, the hours of the day for which the swap is
effective.

For electric power, the time zone prevailing for the hours dur-
ing which electricity is transmitted.

For electric power, the profile applicable for the delivery of
power.

For electric power, the load profile for the delivery of power.

The type of clearing exception or exemption being claimed.
Field values: End user, Inter-affiliate or Cooperative.

Is the swap collateralized, and if so to what extent? Field val-
ues: Uncollateralized, partially collateralized, one-way
collateralized, fully collateralized.

Use as many fields as required to report each such term.

[86 FR 225, Jan. 5, 2021]

Subpart J—Duties of Swap Dealers
and Major Swap Participants

SOURCE: 77 FR 20205, Apr. 3, 2012, unless
otherwise noted.
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§23.600 Risk Management Program for
swap dealers and major swap par-
ticipants.

(a) Definitions. For purposes of sub-
part J, the following terms shall be de-
fined as provided.

(1) Affiliate. This term means, with re-
spect to any person, a person control-
ling, controlled by, or under common
control with, such person.

(2) Business trading unit. This term
means any department, division, group,
or personnel of a swap dealer or major
swap participant or any of its affili-
ates, whether or not identified as such,
that performs, or personnel exercising
direct supervisory authority over the
performance of any pricing (excluding
price verification for risk management

purposes), trading, sales, marketing,
advertising, solicitation, structuring,
or brokerage activities on behalf of a
registrant.

(3) Clearing unit. This term means any
department, division, group, or per-
sonnel of a registrant or any of its af-
filiates, whether or not identified as
such, that performs, or personnel exer-
cising direct supervisory authority
over the performance of any propri-
etary or customer clearing activities
on behalf of a registrant.

(4) Governing body. This term means:

(1) A board of directors;

(2) A body performing a function
similar to a board of directors;

(3) Any committee of a board or
body; or

(4) The chief executive officer of a
registrant, or any such board, body,
committee, or officer of a division of a
registrant, provided that the reg-
istrant’s swaps activities for which reg-
istration with the Commission is re-
quired are wholly contained in a sepa-
rately identifiable division.

(5) Prudential regulator. This term has
the same meaning as section 1a(39) of
the Commodity Exchange Act and in-
cludes the Board of Governors of the
Federal Reserve System, the Office of
the Comptroller of the Currency, the
Federal Deposit Insurance Corporation,
the Farm Credit Association, and the
Federal Housing Finance Agency, as
applicable to the swap dealer or major
swap participant.

(6) Senior management. This term
means, with respect to a registrant, any
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officer or officers specifically granted
the authority and responsibility to ful-
fill the requirements of senior manage-
ment by the registrant’s governing
body.

(7 Swaps activities. This term means,
with respect to a registrant, such reg-
istrant’s activities related to swaps
and any product used to hedge such
swaps, including, but not limited to,
futures, options, other swaps or secu-
rity-based swaps, debt or equity securi-
ties, foreign currency, physical com-
modities, and other derivatives.

(b) Risk management program— (1) Pur-
pose. Each swap dealer and major swap
participant shall establish, document,
maintain, and enforce a system of risk
management policies and procedures
designed to monitor and manage the
risks associated with the swaps activi-
ties of the swap dealer or major swap
participant. For purposes of this regu-
lation, such policies and procedures
shall be referred to collectively as a
“Risk Management Program.”’

(2) Written policies and procedures.
Each swap dealer and major swap par-
ticipant shall maintain written poli-
cies and procedures that describe the
Risk Management Program of the swap
dealer or major swap participant.

(3) Approval by governing body. The
Risk Management Program and the
written risk management policies and
procedures shall be approved, in writ-
ing, by the governing body of the swap
dealer or major swap participant.

(4) Furnishing to the Commission. Each
swap dealer and major swap partici-
pant shall furnish a copy of its written
risk management policies and proce-
dures to the Commission, or to a fu-
tures association registered under sec-
tion 17 of the Act, if directed by the
Commission, upon application for reg-
istration and thereafter upon request.

(5) Risk management unit. As part of
its Risk Management Program, each
swap dealer and major swap partici-
pant shall establish and maintain a
risk management unit with sufficient
authority; qualified personnel; and fi-
nancial, operational, and other re-
sources to carry out the risk manage-
ment program established pursuant to
this regulation. The risk management
unit shall report directly to senior
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management and shall be independent
from the business trading unit.

(c) Elements of the Risk Management
Program. The Risk Management Pro-
gram of each swap dealer and major
swap participant shall include, at a
minimum, the following elements:

(1) Identification of risks and risk toler-
ance limits. (i) The Risk Management
Program should take into account
market, credit, liquidity, foreign cur-
rency, legal, operational, settlement,
and any other applicable risks together
with a description of the risk tolerance
limits set by the swap dealer or major
swap participant and the underlying
methodology in written policies and
procedures. The risk tolerance limits
shall be reviewed and approved quar-
terly by senior management and annu-
ally by the governing body. Exceptions
to risk tolerance limits shall be subject
to written policies and procedures.

(ii) The Risk Management Program
shall take into account risks posed by
affiliates and the Risk Management
Program shall be integrated into risk
management at the consolidated entity
level.

(iii) The Risk Management Program
shall include policies and procedures
for detecting breaches of risk tolerance
limits set by the swap dealer or major
swap participant, and alerting super-
visors within the risk management
unit and senior management, as appro-
priate.

(2) Periodic Risk Exposure Reports. (1)
The risk management unit of each
swap dealer and major swap partici-
pant shall provide to senior manage-
ment and to its governing body quar-
terly written reports setting forth the
market, credit, liquidity, foreign cur-
rency, legal, operational, settlement,
and any other applicable risk exposures
of the swap dealer or major swap par-
ticipant; any recommended or com-
pleted changes to the Risk Manage-
ment Program; the recommended time
frame for implementing recommended
changes; and the status of any incom-
plete implementation of previously
recommended changes to the Risk
Management Program. For purposes of
this regulation, such reports shall be
referred to as ‘‘Risk Exposure Re-
ports.”’” The Risk Exposure Reports also
shall be provided to the senior manage-

§23.600

ment and the governing body imme-
diately upon detection of any material
change in the risk exposure of the swap
dealer or major swap participant.

(ii) Furnishing to the Commission. Each
swap dealer and major swap partici-
pant shall furnish copies of its Risk Ex-
posure Reports to the Commission
within five (5) business days of pro-
viding such reports to its senior man-
agement.

(3) New product policy. The Risk Man-
agement Program of each swap dealer
and major swap participant shall in-
clude a new product policy that is de-
signed to identify and take into ac-
count the risks of any new product
prior to engaging in transactions in-
volving the new product. The new prod-
uct policy should include the following
elements:

(i) Consideration of the type of
counterparty with which the new prod-
uct will be transacted; the product’s
characteristics and economic function;
and whether the product requires a
novel pricing methodology or presents
novel legal and regulatory issues.

(ii) Identification and analysis of all
relevant risks associated with the new
product and how they will be managed.
The risk analysis should include an as-
sessment, if relevant, of any product,
market, credit, liquidity, foreign cur-
rency, legal, operational, settlement,
and any other risks associated with the
new product. Product risk characteris-
tics may include, if relevant, vola-
tility, non-linear price characteristics,
jump-to-default risk, and any correla-
tion between the value of the product
and the counterparty’s creditworthi-
ness.

(iii) An assessment, signed by a su-
pervisor in the risk management unit,
as to whether the new product would
materially alter the overall entity-
wide risk profile of the swap dealer or
major swap participant. If the new
product would materially alter the
overall risk profile of the swap dealer
or major swap participant, the new
product must be pre-approved by the
governing body before any transactions
are effectuated.

(iv) A requirement that the risk man-
agement unit review the risk analysis
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to identify any mnecessary modifica-
tions to the Risk Management Pro-
gram and implement such modifica-
tions prior to engaging in transactions
involving the new product.

(v) Notwithstanding the foregoing, a
swap dealer’s or major swap partici-
pant’s new product policy may include
provisions permitting limited prelimi-
nary approval of new products—

(A) At a risk level that would not be
material to the swap dealer or major
swap participant; and

(B) Solely in order to provide the
swap dealer or major swap participant
with the opportunity to facilitate de-
velopment of appropriate operational
and risk management processes for
such product.

(4) Specific risk management consider-
ations. The Risk Management Program
of each swap dealer and major swap
participant shall include, but not be
limited to, policies and procedures nec-
essary to monitor and manage the fol-
lowing risks:

(i) Market risk. Market risk policies
and procedures shall take into account,
among other things:

(A) Daily measurement of market ex-
posure, including exposure due to
unique product characteristics, vola-
tility of prices, basis and correlation
risks, leverage, sensitivity of option
positions, and position concentration,
to comply with market risk tolerance
limits;

(B) Timely and reliable valuation
data derived from, or verified by,
sources that are independent of the
business trading unit, and if derived
from pricing models, that the models
have been independently validated by
qualified, independent external or in-
ternal persons; and

(C) Periodic reconciliation of profits
and losses resulting from valuations
with the general ledger.

(ii) Credit risk. Credit risk policies
and procedures shall take into account,
among other things:

(A) Daily measurement of overall
credit exposure to comply with
counterparty credit limits;

(B) Monitoring and reporting of vio-
lations of counterparty credit limits
performed by personnel that are inde-
pendent of the business trading unit;
and
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(C) Regular valuation of collateral
used to cover credit exposures and safe-
guarding of collateral to prevent loss,
disposal, rehypothecation, or use un-
less appropriately authorized.

(iii) Liquidity risk. Liquidity risk poli-
cies and procedures shall take into ac-
count, among other things:

(A) Daily measurement of liquidity
needs;

(B) Assessing procedures to liquidate
all non-cash collateral in a timely
manner and without significant effect
on price; and

(C) Application of appropriate collat-
eral haircuts that accurately reflect
market and credit risk.

(iv) Foreign currency risk. Foreign
currency risk policies and procedures
shall take into account, among other
things:

(A) Daily measurement of the
amount of capital exposed to fluctua-
tions in the value of foreign currency
to comply with applicable limits; and

(B) Establishment of safeguards
against adverse currency fluctuations.

(v) Legal risk. Legal risk policies and
procedures shall take into account,
among other things:

(A) Determinations that transactions
and netting arrangements entered into
have a sound legal basis; and

(B) Establishment of documentation
tracking procedures designed to ensure
the completeness of relevant docu-
mentation and to resolve any docu-
mentation exceptions on a timely
basis.

(vi) Operational risk. Operational risk
policies and procedures shall take into
account, among other things:

(A) Secure and reliable operating and
information systems with adequate,
scalable capacity, and independence
from the business trading unit;

(B) Safeguards to detect, identify,
and promptly correct deficiencies in
operating and information systems;
and

(C) Reconciliation of all data and in-
formation in operating and informa-
tion systems.

(vii) Settlement risk. Settlement risk
policies and procedures shall take into
account, among other things:

(A) Establishment of standard settle-
ment instructions with each
counterparty;
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(B) Procedures to track outstanding
settlement items and aging informa-
tion in all accounts, including nostro
and suspense accounts; and

(C) Procedures to ensure timely pay-
ments to counterparties and to resolve
any late payments.

(5) Use of central counterparties. Each
swap dealer and major swap partici-
pant shall establish policies and proce-
dures relating to its use of central
counterparties. Such policies and pro-
cedures shall:

(i) Require the wuse of central
counterparties where clearing is re-
quired pursuant to Commission regula-
tion or order, unless the counterparty
has properly invoked a clearing exemp-
tion under Commission regulations;

(ii) Set forth the conditions for the
voluntary use of central counterparties
for clearing when available as a means
of mitigating counterparty credit risk;
and

(iii) Require diligent investigation
into the adequacy of the financial re-
sources and risk management proce-
dures of any central counterparty
through which the swap dealer or
major swap participant clears.

(6) Compliance with margin and capital
requirements. Rach swap dealer and
major swap participant shall satisfy all
capital and margin requirements estab-
lished by the Commission or prudential
regulator, as applicable.

() Monitoring of compliance with Risk
Management Program. Each swap dealer
and major swap participant shall estab-
lish policies and procedures to detect
violations of the Risk Management
Program; to encourage employees to
report such violations to senior man-
agement, without fear of retaliation;
and to take specified disciplinary ac-
tion against employees who violate the
Risk Management Program.

(d) Business trading unit. BEach swap
dealer and major swap Dparticipant
shall establish policies and procedures
that, at a minimum:

(1) Require all trading policies be ap-
proved by the governing body of the
swap dealer or major swap participant;

(2) Require that traders execute
transactions only with counterparties
for whom credit limits have been es-
tablished;
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(3) Provide specific quantitative or
qualitative limits for traders and per-
sonnel able to commit the capital of
the swap dealer or major swap partici-
pant;

(4) Monitor each trader throughout
the trading day to prevent the trader
from exceeding any limit to which the
trader is subject, or from otherwise in-
curring unauthorized risk;

(5) Require each trader to follow es-
tablished policies and procedures for
executing and confirming all trans-
actions;

(6) Hstablish means to detect unau-
thorized trading activities or any other
violation of policies and procedures;

(7) Ensure that all trade discrep-
ancies are documented and, other than
immaterial, clerical errors, are
brought to the immediate attention of
management of the business trading
unit;

(8) Ensure that broker statements
and payments to brokers are periodi-
cally audited by persons independent of
the business trading unit;

(9) Ensure that use of trading pro-
grams is subject to policies and proce-
dures governing the use, supervision,
maintenance, testing, and inspection of
the program; and

(10) Require the separation of per-
sonnel in the business trading unit
from personnel in the risk management
unit.

(e) Review and testing. (1) Risk Man-
agement Programs shall be reviewed
and tested on at least an annual basis,
or upon any material change in the
business of the swap dealer or major
swap participant that is reasonably
likely to alter the risk profile of the
swap dealer or major swap participant.

(2) The annual reviews of the Risk
Management Program shall include an
analysis of adherence to, and the effec-
tiveness of, the risk management poli-
cies and procedures, and any rec-
ommendations for modifications to the
Risk Management Program. The an-
nual testing shall be performed by
qualified internal audit staff that are
independent of the business trading
unit being audited or by a qualified
third party audit service reporting to
staff that are independent of the busi-
ness trading unit. The results of the
annual review of the Risk Management
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Program shall be promptly reported to,
and reviewed by, the chief compliance
officer, senior management, and gov-
erning body of the swap dealer or
major swap participant.

(3) Each swap dealer and major swap
participant shall document all internal
and external reviews and testing of its
Risk Management Program and writ-
ten risk management policies and pro-
cedures including the date of the re-
view or test; the results; any defi-
ciencies identified; the corrective ac-
tion taken; and the date that correc-
tive action was taken. Such docu-
mentation shall be provided to Com-
mission staff, upon request.

(f) Distribution of risk management
policies and procedures. The Risk Man-
agement Program shall include proce-
dures for the timely distribution of its
written risk management policies and
procedures to relevant supervisory per-
sonnel. Each swap dealer and major
swap participant shall maintain
records of the persons to whom the risk
management policies and procedures
were distributed and when they were
distributed.

(g) Recordkeeping. (1) Each swap deal-
er and major swap participant shall
maintain copies of all written approv-
als required by this section.

(2) All records or reports that a swap
dealer or major swap participant is re-
quired to maintain pursuant to this
regulation shall be maintained in ac-
cordance with Commission Regulation
§1.31 and shall be made available
promptly upon request to representa-
tives of the Commission and to rep-
resentatives of applicable prudential
regulators.

[77 FR 20205, Apr. 3, 2012, as amended at 79
FR 41126, July 15, 2014]

§23.601 Monitoring of position limits.

(a) Bach swap dealer and major swap
participant shall establish and enforce
written policies and procedures that
are reasonably designed to monitor for
and prevent violations of applicable po-
sition limits established by the Com-
mission, a designated contract market,
or a swap execution facility, and to
monitor for and prevent improper reli-
ance upon any exemptions or exclu-
sions from such position limits. For
purposes of this regulation, such poli-
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cies and procedures shall be referred to
as ‘“‘Position Limit Procedures.” The
Position Limit Procedures shall be in-
corporated into the Risk Management
Program of the swap dealer or major
swap participant.

(b) For purposes of the Position
Limit Procedures, each swap dealer
and major swap participant shall con-
vert all swap positions into equivalent
futures positions using the method-
ology set forth in Commission regula-
tions.

(c) Each swap dealer and major swap
participant shall provide training to all
relevant personnel on applicable posi-
tion limits on an annual basis and shall
promptly notify personnel upon any
change to applicable position limits.
Each swap dealer and major swap par-
ticipant shall maintain records of such
training and notifications including
the substance of the training, the iden-
tity of those receiving training, and
the identity of those notified of
changes to applicable position limits.

(d) Each swap dealer and major swap
participant shall diligently monitor its
trading activities and diligently super-
vise the actions of its partners, offi-
cers, employees, and agents to ensure
compliance with the Position Limit
Procedures of the swap dealer or major
swap participant.

(e) The Position Limit Procedures of
each swap dealer and major swap par-
ticipant shall implement an early
warning system designed to detect and
alert its senior management when posi-
tion limits are in danger of being
breached (such as when trading has
reached a percentage threshold of the
applicable position limit, and when po-
sition limits have been exceeded). Any
detected violation of applicable posi-
tion limits shall be reported promptly
to the firm’s governing body. Any de-
tected violation of applicable position
limits, other than on-exchange viola-
tions reported to the Commission by a
designated contract market or a swap
execution facility, shall be reported
promptly to the Commission. Each
swap dealer and major swap partici-
pant shall maintain a record of any
early warning received, any position
limit violation detected, any action
taken as a result of either, and the
date action was taken.
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(f) Each swap dealer and major swap
participant that transacts in instru-
ments for which position limits have
been established by the Commission, a
designated contract market, or a swap
execution facility shall test its Posi-
tion Limit Procedures for adequacy
and effectiveness at least once each
calendar quarter and maintain records
of such tests; the results thereof; any
action that is taken as a result thereof
including, without limitation, any rec-
ommendations for modifications to the
firm’s Position Limit Procedures; and
the date action was taken.

(g) Each swap dealer and major swap
participant shall document its compli-
ance with applicable position limits es-
tablished by the Commission, a des-
ignated contract market, or a swap
execution facility in a written report
on a quarterly basis. Such report shall
be promptly reported to and reviewed
by the chief compliance officer, senior
management, and governing body of
the swap dealer or major swap partici-
pant, and shall include, without limita-
tion, a list of all early warnings re-
ceived, all position limit violations,
the action taken in response, the re-
sults of the quarterly position limit
testing required by this regulation, any
deficiencies in the Position Limit Pro-
cedures, the status of any pending
amendments to the Position Limit
Procedures, and any action taken to
amend the Position Limit Procedures
to ensure compliance with all applica-
ble position limits. Each swap dealer
and major swap participant shall re-
tain a copy of this report.

(h) On an annual basis, each swap
dealer and major swap participant
shall audit its Position Limit Proce-
dures as part of the audit of its Risk
Management Program required by
Commission regulations.

(i) All records required to be main-
tained pursuant to these regulations
shall be maintained in accordance with
Commission Regulation §1.31 and shall
be made available promptly upon re-
quest to representatives of the Com-
mission and to representatives of appli-
cable prudential regulators.

§23.602 Diligent supervision.

(a) Supervision. Each swap dealer and
major swap participant shall establish
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and maintain a system to supervise,
and shall diligently supervise, all ac-
tivities relating to its business per-
formed by its partners, members, offi-
cers, employees, and agents (or persons
occupying a similar status or per-
forming a similar function). Such sys-
tem shall be reasonably designed to
achieve compliance with the require-
ments of the Commodity Exchange Act
and Commission regulations.

(b) Supervisory System. Such super-
visory system shall provide, at a min-
imum, for the following:

(1) The designation, where applicable,
of at least one person with authority to
carry out the supervisory responsibil-
ities of the swap dealer or major swap
participant for all activities relating to
its business as a swap dealer or major
swap participant.

(2) The use of reasonable efforts to
determine that all supervisors are
qualified and meet such standards of
training, experience, competence, and
such other qualification standards as
the Commission finds necessary or ap-
propriate.

§23.603 Business continuity and dis-
aster recovery.

(a) Business continuity and disaster re-
covery plan required. Each swap dealer
and major swap participant shall estab-
lish and maintain a written business
continuity and disaster recovery plan
that outlines the procedures to be fol-
lowed in the event of an emergency or
other disruption of its normal business
activities. The business continuity and
disaster recovery plan shall be designed
to enable the swap dealer or major
swap participant to continue or to re-
sume any operations by the next busi-
ness day with minimal disturbance to
its counterparties and the market, and
to recover all documentation and data
required to be maintained by applica-
ble law and regulation.

(b) Essential components. The business
continuity and disaster recovery plan
of a swap dealer or major swap partici-
pant shall include the following compo-
nents:

(1) Identification of the documents,
data, facilities, infrastructure, per-
sonnel and competencies essential to
the continued operations of the swap
dealer or major swap participant and
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to fulfill the obligations of the swap
dealer or major swap participant.

(2) Identification of the supervisory
personnel responsible for implementing
each aspect of the business continuity
and disaster recovery plan and the
emergency contacts required to be pro-
vided pursuant to this regulation.

(3) A plan to communicate with the
following persons in the event of an
emergency or other disruption, to the
extent applicable to the operations of
the swap dealer or major swap partici-
pant: employees; counterparties; swap
data repositories; execution facilities;
trading facilities; clearing facilities;
regulatory authorities; data, commu-
nications and infrastructure providers
and other vendors; disaster recovery
specialists and other persons essential
to the recovery of documentation and
data, the resumption of operations, and
compliance with the Commodity Ex-
change Act and Commission regula-
tions.

(4) Procedures for, and the mainte-
nance of, back-up facilities, systems,
infrastructure, alternative staffing and
other resources to achieve the timely
recovery of data and documentation
and to resume operations as soon as
reasonably possible and generally with-
in the next business day.

(5) Maintenance of back-up facilities,
systems, infrastructure and alternative
staffing arrangements in one or more
areas that are geographically separate
from the swap dealer’s or major swap
participant’s primary facilities, sys-
tems, infrastructure and personnel
(which may include contractual ar-
rangements for the use of facilities,
systems and infrastructure provided by
third parties).

(6) Back-up or copying, with suffi-
cient frequency, of documents and data
essential to the operations of the swap
dealer or major swap participant or to
fulfill the regulatory obligations of the
swap dealer or major swap participant
and storing the information off-site in
either hard-copy or electronic format.

(7) Identification of potential busi-
ness interruptions encountered by
third parties that are necessary to the
continued operations of the swap deal-
er or major swap participant and a plan
to minimize the impact of such disrup-
tions.
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(c) Distribution to employees. Each
swap dealer and major swap partici-
pant shall distribute a copy of its busi-
ness continuity and disaster recovery
plan to relevant employees and
promptly provide any significant revi-
sion thereto. Each swap dealer and
major swap participant shall maintain
copies of the business continuity and
disaster recovery plan at one or more
accessible off-site locations. Each swap
dealer and major swap participant
shall train relevant employees on ap-
plicable components of the business
continuity and disaster recovery plan.

(d) Commission notification. Each swap
dealer and major swap Dparticipant
shall promptly notify the Commission
of any emergency or other disruption
that may affect the ability of the swap
dealer or major swap participant to ful-
fill its regulatory obligations or would
have a significant adverse effect on the
swap dealer or major swap participant,
its counterparties, or the market.

(e) Emergency contacts. Each swap
dealer and major swap Dparticipant
shall provide to the Commission the
name and contact information of two
employees who the Commission can
contact in the event of an emergency
or other disruption. The individuals
identified shall be authorized to make
key decisions on behalf of the swap
dealer or major swap participant and
have knowledge of the firm’s business
continuity and disaster recovery plan.
The swap dealer or major swap partici-
pant shall provide the Commission
with any updates to this information
promptly.

(f) Review and modification. A member
of the senior management of each swap
dealer and major swap participant
shall review the business continuity
and disaster recovery plan annually or
upon any material change to the busi-
ness. Any deficiencies found or correc-
tive action taken shall be documented.

(g) Testing and audit. BEach business
continuity and disaster recovery plan
shall be tested annually by qualified,
independent internal personnel or a
qualified third party service. The date
the testing was performed shall be doc-
umented, together with the nature and
scope of the testing, any deficiencies
found, any corrective action taken, and
the date that corrective action was

642



Commodity Futures Trading Commission

taken. Hach business continuity and
disaster recovery plan shall be audited
at least once every three years by a
qualified third party service. The date
the audit was performed shall be docu-
mented, together with the nature and
scope of the audit, any deficiencies
found, any corrective action taken, and
the date that corrective action was
taken.

(h) Business continuity and disaster re-
covery plans required by other regulatory
authorities. A swap dealer or major
swap participant shall comply with the
requirements of this regulation in addi-
tion to any business continuity and
disaster recovery requirements that
are imposed upon the swap dealer or
major swap participant by its pruden-
tial regulator or any other regulatory
or self-regulatory authority.

(i) Recordkeeping. The business con-
tinuity and disaster recovery plan of
the swap dealer and major swap partic-
ipant and all other records required to
be maintained pursuant to this section
shall be maintained in accordance with
Commission Regulation §1.31 and shall
be made available promptly upon re-
quest to representatives of the Com-
mission and to representatives of appli-
cable prudential regulators.

§23.604 [Reserved]

§23.605 Conflicts of interest policies
and procedures.

(a) Definitions. For purposes of this
section, the following terms shall be
defined as provided.

(1) Affiliate. This term means, with re-
spect to any person, a person control-
ling, controlled by, or under common
control with, such person.

(2) Business trading unit. This term
means any department, division, group,
or personnel of a swap dealer or major
swap participant or any of its affili-
ates, whether or not identified as such,
that performs, or personnel exercising
direct supervisory authority over the
performance of, any pricing (excluding
price verification for risk management
purposes), trading, sales, marketing,
advertising, solicitation, structuring,
or brokerage activities on behalf of a
swap dealer or major swap participant
or any of its affiliates.
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(3) Clearing unit. This term means any
department, division, group, or per-
sonnel of a swap dealer or major swap
participant or any of its affiliates,
whether or not identified as such, that
performs, or personnel exercising di-
rect supervisory authority over the
performance of, any proprietary or cus-
tomer clearing activities on behalf of a
swap dealer or major swap participant
or any of its affiliates.

(4) Derivative. This term means:

(i) A contract for the purchase or sale
of a commodity for future delivery;

(ii) A security futures product;

(iii) A swap;

(iv) Any agreement, contract, or
transaction described in section
2(c)(2)(C)(1) or section 2(c)(2)(D)({i) of
the Act;

(v) Any commodity option authorized
under section 4c of the Act; and

(vi) Any leverage transaction author-
ized under section 19 of the Act.

(5) Non-research personnel. This term
means any employee of the business
trading unit or clearing unit, or any
other employee of the swap dealer or
major swap participant, other than an
employee performing a legal or compli-
ance function, who is not directly re-
sponsible for, or otherwise not involved
in, research or analysis intended for in-
clusion in a research report.

(6) Public appearance. This term means
any participation in a conference call,
seminar, forum (including an inter-
active electronic forum) or other pub-
lic speaking activity before 15 or more
persons (individuals or entities), or
interview or appearance before one or
more representatives of the media,
radio, television or print media, or the
writing of a print media article, in
which a research analyst makes a rec-
ommendation or offers an opinion con-
cerning a derivatives transaction. This
term does not include a password-pro-
tected Webcast, conference call or
similar event with 15 or more existing
customers, provided that all of the
event participants previously received
the most current research report or
other documentation that contains the
required applicable disclosures, and
that the research analyst appearing at
the event corrects and updates during
the public appearance any disclosures
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in the research report that are inac-
curate, misleading, or no longer appli-
cable.

() Research analyst. This term means
the employee of a swap dealer or major
swap participant who is primarily re-
sponsible for, and any employee who
reports directly or indirectly to such
research analyst in connection with,
preparation of the substance of a re-
search report relating to any deriva-
tive, whether or not any such person
has the job title of ‘‘research analyst.”

(8) Research department. This term
means any department or division that
is principally responsible for preparing
the substance of a research report re-
lating to any derivative on behalf of a
swap dealer or major swap participant,
including a department or division con-
tained in an affiliate of a swap dealer
or major swap participant.

(9) Research report. This term means
any written communication (including
electronic) that includes an analysis of
the price or market for any derivative,
and that provides information reason-
ably sufficient upon which to base a de-
cision to enter into a derivatives trans-
action. This term does not include:

(i) Communications distributed to
fewer than 15 persons;

(ii) Commentaries on economic, po-
litical, or market conditions;

(iii) Statistical summaries of mul-
tiple companies’ financial data, includ-
ing listings of current ratings;

(iv) Periodic reports or other commu-
nications prepared for investment com-
pany shareholders or commodity pool
participants that discuss individual de-
rivatives positions in the context of a
fund’s past performance or the basis for
previously-made discretionary deci-
sions;

(v) Any communications generated
by an employee of the business trading
unit that is conveyed as a solicitation
for entering into a derivatives trans-
action, and is conspicuously identified
as such; and

(vi) Internal communications that
are not given to current or prospective
customers.

(b) Policies and procedures. Each swap
dealer and major swap participant sub-
ject to this rule must adopt and imple-
ment written policies and procedures
reasonably designed to ensure that the
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swap dealer or major swap participant
and its employees comply with the pro-
visions of this rule.

(c) Research analysts and research re-
ports—(1) Restrictions on relationship
with research department. (i) Non-re-
search personnel shall not direct a re-
search analyst’s decision to publish a
research report of the swap dealer or
major swap participant, and non-re-
search personnel shall not direct the
views and opinions expressed in a re-
search report of the swap dealer or
major swap participant.

(ii) No research analyst may be sub-
ject to the supervision or control of
any employee of the swap dealer’s or
major swap participant’s business trad-
ing unit or clearing unit, and no em-
ployee of the business trading unit or
clearing unit may have any influence
or control over the evaluation or com-
pensation of a research analyst.

(iii) Except as provided in paragraph
(¢)(1)(iv) of this section, non-research
personnel, other than the board of di-
rectors and any committee thereof,
shall not review or approve a research
report of the swap dealer or major swap
participant before its publication.

(iv) Non-research personnel may re-
view a research report before its publi-
cation as necessary only to verify the
factual accuracy of information in the
research report, to provide for non-sub-
stantive editing, to format the layout
or style of the research report, or to
identify any potential conflicts of in-
terest, provided that:

(A) Any written communication be-
tween non-research personnel and re-
search department personnel con-
cerning the content of a research re-
port must be made either through au-
thorized legal or compliance personnel
of the swap dealer or major swap par-
ticipant or in a transmission copied to
such personnel; and

(B) Any oral communication between
non-research personnel and research
department personnel concerning the
content of a research report must be
documented and made either through
authorized legal or compliance per-
sonnel acting as an intermediary or in
a conversation conducted in the pres-
ence of such personnel.

(2) Restrictions on communications.
Any written or oral communication by
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a research analyst to a current or pro-
spective counterparty relating to any
derivative must not omit any material
fact or qualification that would cause
the communication to be misleading to
a reasonable person.

(3) Restrictions on research analyst
compensation. A swap dealer or major
swap participant may not consider as a
factor in reviewing or approving a re-
search analyst’s compensation his or
her contributions to the swap dealer’s
or major swap participant’s trading or
clearing business. Except for commu-
nicating client or customer feedback,
ratings, and other indicators of re-
search analyst performance to research
department management, no employee
of the business trading unit or clearing
unit of the swap dealer or major swap
participant may influence the review
or approval of a research analyst’s
compensation.

(4) Prohibition of promise of favorable
research. No swap dealer or major swap
participant may directly or indirectly
offer favorable research, or threaten to
change research, to an existing or pro-
spective counterparty as consideration
or inducement for the receipt of busi-
ness or compensation.

(5) Disclosure requirements—(i) Owner-
ship and material conflicts of interest. A
swap dealer or major swap participant
must disclose in research reports and a
research analyst must disclose in pub-
lic appearances:

(A) Whether the research analyst
maintains a financial interest in any
derivative of a type, class, or, category
that the research analyst follows, and
the general nature of the financial in-
terest; and

(B) Any other actual, material con-
flicts of interest of the research ana-
lyst or swap dealer or major swap par-
ticipant of which the research analyst
has knowledge at the time of publica-
tion of the research report or at the
time of the public appearance.

(ii) Prominence of disclosure. Disclo-
sures and references to disclosures
must be clear, comprehensive, and
prominent. With respect to public ap-
pearances by research analysts, the
disclosures required by this paragraph
(c)(5) must be conspicuous.

(iii) Records of public appearances.
Each swap dealer and major swap par-
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ticipant must maintain records of pub-
lic appearances by research analysts
sufficient to demonstrate compliance
by those research analysts with the ap-
plicable disclosure requirements under
this paragraph (c)(5).

(iv) Third-party research reports. (A)
For the purposes of this paragraph
(¢)(5)(iv), ‘‘independent third-party re-
search report” shall mean a research
report, in respect of which the person
or entity producing the report:

(I) Has no affiliation or business or
contractual relationship with the dis-
tributing swap dealer or major swap
participant, or that swap dealer’s or
major swap Dparticipant’s affiliates,
that is reasonably likely to inform the
content of its research reports; and

(2) Makes content determinations
without any input from the distrib-
uting swap dealer or major swap par-
ticipant or that swap dealer’s or major
swap participant’s affiliates.

(B) Subject to paragraph (c)(5)(iv)(C)
of this section, if a swap dealer or
major swap participant distributes or
makes available any independent
third-party research report, the swap
dealer or major swap participant must
accompany the research report with, or
provide a Web address that directs the
recipient to, the current applicable dis-
closures, as they pertain to the swap
dealer or major swap participant, re-
quired by this section. Each swap deal-
er and major swap participant must es-
tablish written policies and procedures
reasonably designed to ensure the com-
pleteness and accuracy of all applicable
disclosures.

(C) The requirements of paragraph
(¢)(5)(iv)(B) of this section shall not
apply to independent third-party re-
search reports made available by a
swap dealer or major swap participant
to its customers:

(1) Upon request; or

(2) Through a Web site maintained by
the swap dealer or major swap partici-
pant.

(6) Prohibition of retaliation against re-
search analysts. No swap dealer or
major swap participant, and no em-
ployee of a swap dealer or major swap
participant who is involved with the
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swap dealer’s or major swap partici-
pant’s pricing, trading, or clearing ac-
tivities, may, directly or indirectly, re-
taliate against or threaten to retaliate
against any research analyst employed
by the swap dealer or major swap par-
ticipant or its affiliates as a result of
an adverse, negative, or otherwise un-
favorable research report or public ap-
pearance written or made, in good
faith, by the research analyst that may
adversely affect the swap dealer’s or
major swap participant’s present or
prospective pricing, trading, or clear-
ing activities.

(d) Clearing activities. (1) No swap
dealer or major swap participant shall
directly or indirectly interfere with or
attempt to influence the decision of
the clearing unit of any affiliated
clearing member of a derivatives clear-
ing organization to provide clearing
services and activities to a particular
customer, including but not limited to
a decision relating to the following:

(i) Whether to offer clearing services
and activities to a particular customer;

(i1) Whether to accept a particular
customer for the purposes of clearing
derivatives;

(iii) Whether to submit a customer’s
transaction to a particular derivatives
clearing organization;

(iv) Whether to set or adjust risk tol-
erance levels for a particular customer;

(v) Whether to accept certain forms
of collateral from a particular cus-
tomer; or

(vi) Whether to set a particular cus-
tomer’s fees for clearing services based
upon criteria that are not generally
available and applicable to other cus-
tomers of the swap dealer or major
swap participant.

(2) Each swap dealer and major swap
participant shall create and maintain
an appropriate informational partition,
as specified in section 4s(j)(56)(A) of the
Act, between business trading units of
the swap dealer or major swap partici-
pant and clearing units of any affili-
ated clearing member of a derivatives
clearing organization to reasonably en-
sure compliance with the Act and the
prohibitions specified in paragraph
(d)(1) of this section. At a minimum,
such informational partitions shall re-
quire that no employee of a business
trading unit of a swap dealer or major
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swap participant shall supervise, con-
trol, or influence any employee of the
clearing unit of any affiliated clearing
member of a derivatives clearing orga-
nization.

(e) Undue influence on counterparties.
Each swap dealer and major swap par-
ticipant must adopt and implement
written policies and procedures that
mandate the disclosure to its counter-
parties of any material incentives and
any material conflicts of interest re-
garding the decision of a counterparty:

(1) Whether to execute a derivative
on a swap execution facility or des-
ignated contract market; or

(2) Whether to clear a derivative
through a derivatives clearing organi-
zation.

(f) All records that a swap dealer or
major swap participant is required to
maintain pursuant to this regulation
shall be maintained in accordance with
Commission Regulation §1.31 and shall
be made available promptly upon re-
quest to representatives of the Com-
mission and to representatives of the
applicable prudential regulator, as de-
fined in 7 U.S.C. 1a(39).

§23.606 General information: avail-
ability for disclosure and inspec-
tion.

(a) Disclosure of information. (1) Each
swap dealer and major swap partici-
pant shall make available for disclo-
sure to and inspection by the Commis-
sion and its prudential regulator, as
applicable, all information required by,
or related to, the Commodity Exchange
Act and Commission regulations, in-
cluding:

(i) The terms and condition of its
swaps;

(ii) Its swaps trading operations,
mechanisms, and practices;

(iii) Financial integrity and risk
management protections relating to
swaps; and

(iv) Any other information relevant
to its trading in swaps.

(2) Such information shall be made
available promptly, upon request, to
Commission staff and the staff of the
applicable prudential regulator, at
such frequency and in such manner as
is set forth in the Commodity Ex-
change Act, Commission regulations,
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or the regulations of the applicable
prudential regulator.

(b) Ability to provide information. (1)
Each swap dealer and major swap par-
ticipant shall establish and maintain
reliable internal data capture, proc-
essing, storage, and other operational
systems sufficient to capture, process,
record, store, and produce all informa-
tion necessary to satisfy its duties
under the Commodity Exchange Act
and Commission regulations. Such sys-
tems shall be designed to produce the
information within the time frames set
forth in the Commodity Exchange Act
and Commission regulations or upon
request, as applicable.

(2) Each swap dealer and major swap
participant shall establish, implement,
maintain, and enforce written proce-
dures for the capture, processing, re-
cording, storage, and production of all
information necessary to satisfy its du-
ties under the Commodity Exchange
Act and Commission regulations.

(c) Record retention. All records or re-
ports that a swap dealer or major swap
participant is required to maintain
pursuant to this regulation shall be
maintained in accordance with Com-
mission Regulation §1.31 and shall be
made available promptly upon request
to representatives of the Commission
and to representatives of applicable
prudential regulators.

§23.607 Antitrust considerations.

(a) No swap dealer or major swap par-
ticipant shall adopt any process or
take any action that results in any un-
reasonable restraint of trade, or impose
any material anticompetitive burden
on trading or clearing, unless nec-
essary or appropriate to achieve the
purposes of the Commodity Exchange
Act.

(b) Consistent with its obligations
under paragraph (a) of this section,
each swap dealer and major swap par-
ticipant shall adopt policies and proce-
dures to prevent actions that result in
unreasonable restraint of trade, or im-
pose any material anticompetitive bur-
den on trading or clearing.

§23.608 Restrictions on counterparty
clearing relationships.

No swap dealer or major swap partic-
ipant entering into a swap to be sub-

§23.609

mitted for clearing with a
counterparty that is a customer of a
futures commission merchant shall
enter into an arrangement that:

(a) Discloses to the futures commis-
sion merchant or any swap dealer or
major swap participant the identity of
a customer’s original executing
counterparty;

(b) Limits the number of counterpar-
ties with whom a customer may enter
into a trade;

(c) Restricts the size of the position a
customer may take with any individual
counterparty, apart from an overall
limit for all positions held by the cus-
tomer with the swap dealer or major
swap participant;

(d) Impairs a customer’s access to
execution of a trade on terms that have
a reasonable relationship to the best
terms available; or

(e) Prevents compliance with the
timeframes set forth in §1.74(b),
§23.610(b), or §39.12(b)(7) of this chap-
ter.

[77 FR 21308, Apr. 9, 2012]

§23.609 Clearing member risk manage-
ment.

(a) With respect to clearing activities
in futures, security futures products,
swaps, agreements, contracts, or trans-
actions described in section 2(¢)(2)(C)(1)
or section 2(c)(2)(D)(i) of the Act, com-
modity options authorized under sec-
tion 4c of the Act, or leveraged trans-
actions authorized under section 19 of
the Act, each swap dealer or major
swap participant that is a clearing
member of a derivatives clearing orga-
nization shall:

(1) Establish risk-based limits based
on position size, order size, margin re-
quirements, or similar factors;

(2) Screen orders for compliance with
the risk-based limits in accordance
with the following:

(i) For transactions subject to auto-
mated execution, the clearing member
shall use automated means to screen
orders for compliance with the risk-
based limits; and

(ii) For transactions subject to non-
automated execution, the clearing
member shall establish and maintain
systems of risk controls reasonably de-
signed to ensure compliance with the
limits.
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(3) Monitor for adherence to the risk-
based limits intra-day and overnight;

(4) Conduct stress tests under ex-
treme but plausible conditions of all
positions at least once per week;

(5) Evaluate its ability to meet ini-
tial margin requirements at least once
per week;

(6) Evaluate its ability to meet vari-
ation margin requirements in cash at
least once per week;

(7)) Evaluate its ability to liquidate
the positions it clears in an orderly
manner, and estimate the cost of the
liquidation; and

(8) Test all lines of credit at least
once per year.

(b) BEach swap dealer or major swap
participant that is a clearing member
of a derivatives clearing organization
shall:

(1) Establish written procedures to
comply with this regulation; and

(2) Keep full, complete, and system-
atic records documenting its compli-
ance with this regulation.

(3) All records required to be main-
tained pursuant to these regulations
shall be maintained in accordance with
Commission Regulation §1.31 and shall
be made available promptly upon re-
quest to representatives of the Com-
mission and to representatives of appli-
cable prudential regulators.

[77 FR 21308, Apr. 9, 2012]

§23.610 Clearing member acceptance
for clearing.

(a) Bach swap dealer or major swap
participant that is a clearing member
of a derivatives clearing organization
shall coordinate with each derivatives
clearing organization on which it
clears to establish systems that enable
the clearing member, or the deriva-
tives clearing organization acting on
its behalf, to accept or reject each
trade submitted to the derivatives
clearing organization for clearing by or
for the clearing member as quickly as
would be technologically practicable if
fully automated systems were used;
and

(b) Each swap dealer or major swap
participant that is a clearing member
of a derivatives clearing organization
shall accept or reject each trade sub-
mitted by or for it as quickly as would
be technologically practicable if fully
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automated systems were used; a clear-
ing member may meet this require-
ment by:

(1) Establishing systems to pre-
screen orders for compliance with cri-
teria specified by the clearing member;

(2) BEstablishing systems that author-
ize a derivatives clearing organization
to accept or reject on its behalf trades
that meet, or fail to meet, criteria
specified by the clearing member; or

(3) Establishing systems that enable
the clearing member to communicate
to the derivatives clearing organiza-
tion acceptance or rejection of each
trade as quickly as would be techno-
logically practicable if fully automated
systems were used.

[77 FR 21308, Apr. 9, 2012]

§23.611 Delegation of authority to the
Director of the Division of Clearing
and Risk to establish an alternative
compliance schedule to comply
with clearing member acceptance
for clearing.

(a) The Commission hereby delegates
to the Director of the Division of Clear-
ing and Risk or such other employee or
employees as the Director may des-
ignate from time to time, the author-
ity to establish an alternative compli-
ance schedule for requirements of
§23.610 for swaps that are found to be
technologically or economically im-
practicable for an affected swap dealer
or major swap participant that seeks,
in good faith, to comply with the re-
quirements of §23.610 within a reason-
able time period beyond the date on
which compliance by such swap dealer
or major swap participant is otherwise
required.

(b) A request for an alternative com-
pliance schedule under this section
shall be acted upon by the Director of
the Division of Clearing and Risk with-
in 30 days from the time such a request
is received, or it shall be deemed ap-
proved.

(c) An exception granted under this
section shall not cause a registrant to
be out of compliance or deemed in vio-
lation of any registration require-
ments.

(d) Notwithstanding any other provi-
sion of this section, in any case in
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which a Commission employee dele-
gated authority under this section be-
lieves it appropriate, he or she may
submit to the Commission for its con-
sideration the question of whether an
alternative compliance schedule should
be established. Nothing in this section
shall be deemed to prohibit the Com-
mission, at its election, from exer-
cising the authority delegated in this
section.

[77 FR 21308, Apr. 9, 2012]
Subpart K [Reserved]

Subpart L—Segregation of Assets
Held as Collateral in
Uncleared Swap Transactions

SOURCE: 84 FR 12905, Apr. 3, 2019, unless
otherwise noted.

§23.700 Definitions.

As used in this subpart:

Initial Margin means money, securi-
ties, or property posted by a party to a
swap as performance bond to cover po-
tential future exposures arising from
changes in the market value of the po-
sition.

Segregate means to keep two or more
items in separate accounts, and to
avoid combining them in the same
transfer between two accounts.

Variation Margin means a payment
made by or collateral posted by a party
to a swap to cover the current exposure
arising from changes in the market
value of the position since the trade
was executed or the previous time the
position was marked to market.

§23.701 Notification of right to seg-
regation.

(a) At the beginning of the first swap
transaction that provides for the ex-
change of Initial Margin, a swap dealer
or major swap participant must notify
the counterparty that the counterparty
has the right to require that any Ini-
tial Margin the counterparty provides
in connection with such transaction be
segregated in accordance with §§23.702
and 23.703, except in those cir-
cumstances where segregation is man-
datory pursuant to §23.157 or rules
adopted by the prudential regulators

§23.703

pursuant to section 4s(e)(2)(A) of the
Act.

(b) The right referred to in paragraph
(a) of this section does not extend to
Variation Margin.

(c) If the counterparty elects to seg-
regate Initial Margin, the terms of seg-
regation shall be established by writ-
ten agreement.

(d) A counterparty’s election, if ap-
plicable, to require segregation of Ini-
tial Margin or not to require such seg-
regation, may be changed at the discre-
tion of the counterparty upon written
notice delivered to the swap dealer or
major swap participant, which changed
election shall be applicable to all swaps
entered into between the parties after
such delivery.

§23.702 Requirements for segregated
initial margin.

(a) The custodian of Initial Margin,
segregated pursuant to an election
under §23.701, must be a legal entity
independent of both the swap dealer or
major swap participant and the
counterparty.

(b) Initial Margin that is segregated
pursuant to an election under §23.701
must be held in an account segregated
for, and on behalf of, the counterparty,
and designated as such. Such an ac-
count may, if the swap dealer or major
swap participant and the counterparty
agree, also hold Variation Margin.

(c) Any agreement for the segrega-
tion of Initial Margin pursuant to this
section shall be in writing, shall in-
clude the custodian as a party, and
shall provide that any instruction to
withdraw Initial Margin shall be in
writing and that notification of the
withdrawal shall be given immediately
to the non-withdrawing party.

§23.703 Investment of segregated ini-
tial margin.

The swap dealer or major swap par-
ticipant and the counterparty may
enter into any commercial arrange-
ment, in writing, regarding the invest-
ment of Initial Margin segregated pur-
suant to §23.701 and the related alloca-
tion of gains and losses resulting from
such investment.
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§23.704 Requirements
regated margin.

(a) Bach swap dealer or major swap
participant shall report to each
counterparty that does not choose to
require segregation of Initial Margin
pursuant to §23.701(a), on a quarterly
basis, no later than the fifteenth busi-
ness day after the end of the quarter,
that the back office procedures of the
swap dealer or major swap participant
relating to margin and collateral re-
quirements are in compliance with the
agreement of the counterparties.

(b) The obligation specified in para-
graph (a) of this section shall apply no
earlier than the 90th calendar day after
the date on which the first swap is
transacted between the counterparty
and the swap dealer or major swap par-
ticipant.

PART 30—FOREIGN FUTURES AND
FOREIGN OPTIONS TRANSACTIONS

non-seg-

Sec.
30.1
30.2
30.3
30.4
30.5

Definitions.
Applicability of the Act and rules.
Prohibited transactions.
Registration required.
Alternative procedures for non-domes-
tic persons.
30.6 Disclosure.
30.7 Treatment of foreign futures or foreign
options secured amount.
30.8 [Reserved]
30.9 Fraudulent transactions prohibited.
30.10 Petitions for exemption.
30.11 Applicability of state law.
30.12 Direct foreign order transmittal.
30.13 Commission certification.

APPENDIX A TO PART 30—INTERPRETATIVE
STATEMENT WITH RESPECT TO THE COM-
MISSION’S EXEMPTIVE AUTHORITY UNDER
§30.10 OF ITS RULES

APPENDIX B TO PART 30—INTERPRETATIVE
STATEMENT WITH RESPECT TO THE SE-
CURED AMOUNT REQUIREMENT SET FORTH
IN §30.7

APPENDIX C TO PART 30—FOREIGN PETI-
TIONERS GRANTED RELIEF FROM THE AP-
PLICATION OF CERTAIN OF THE PART 30
RULES PURSUANT TO §30.10

APPENDIX D TO PART 30—COMMISSION CER-
TIFICATION WITH RESPECT TO FOREIGN FU-
TURES AND OPTIONS CONTRACTS ON A NON-
NARROW-BASED SECURITY INDEX

APPENDIX E TO PART 30—ACKNOWLEDGMENT
LETTER FOR CFTC REGULATION 30.7 CUS-
TOMER SECURED ACCOUNT

APPENDIX F TO PART 30—ACKNOWLEDGMENT
LETTER FOR CFTC REGULATION 30.7 CUS-
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TOMER SECURED MONEY MARKET MUTUAL
FUND ACCOUNT

AUTHORITY: 7 U.S.C. 1a, 2, 6, 6c, and 12a, un-
less otherwise noted.

SOURCE: 52 FR 28998, Aug. 5, 1987, unless
otherwise noted.

§30.1 Definitions.

For the purposes of this part:

(a) Foreign futures means any con-
tract for the purchase or sale of any
commodity for future delivery made,
or to be made, on or subject to the
rules of any foreign board of trade.

(b) Foreign option means any trans-
action or agreement which is or is held
out to be of the character of, or is com-
monly known to the trade as, an ‘‘op-
tion”’, ‘“‘privilege’”’, ‘“‘indemnity”’, “bid”’,
“offer’”, “‘put’, ‘‘call”, ‘‘advance guar-
anty’ or ‘‘decline guaranty’, made or
to be made on or subject to the rules of
any foreign board of trade.

(c) Foreign futures or foreign options
customer means any person located in
the United States, its territories or
possessions who trades in foreign fu-
tures or foreign options: Provided, That
an owner or holder of a proprietary ac-
count as defined in §1.3 of this chapter
shall not be deemed to be a foreign fu-
tures or foreign options customer with-
in the meaning of §§30.6 and 30.7 of this
part.

(d) Foreign futures and options cus-
tomer omnibus account is defined as an
account in which the transactions of
one or more foreign futures and foreign
options customers are combined and
carried in the name of the originating
futures commission merchant rather
than in the name of each individual
foreign futures or foreign options cus-
tomer.

(e) Foreign futures and options broker
(FFOB) is defined as a non-U.S. person
that is a member of a foreign board of
trade, as defined in §1.3 of this chapter,
licensed, authorized or otherwise sub-
ject to regulation in the jurisdiction in
which the foreign board of trade is lo-
cated; or a foreign affiliate of a U.S. fu-
tures commission merchant, licensed,
authorized or otherwise subject to reg-
ulation in the jurisdiction in which the
affiliate is located.

(f) 30.7 customer means any foreign fu-
tures or foreign options customer as
defined in paragraph (c) of this section

650



		Superintendent of Documents
	2021-12-08T14:36:12-0500
	Government Publishing Office, Washington, DC 20401
	Government Publishing Office
	Government Publishing Office attests that this document has not been altered since it was disseminated by Government Publishing Office




